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Final Rule for Nationwide Permit
Program Regulations and issue,
Reissue, and Modify Nationwide
Permits

AGENCY: U.5. Army Corps of Engineers,
boDb, '

Acton: Final rule.

summary: The Corps of Engineers is
nereby amending its nationwide permit
program regulations at 33 CFR part 330.
The amendments will simplify and
clarify the nationwide permit program
and reduce the effort expended in
regulating activities with minimal
impacts.

The Courps is also reissuing the
existing nationwide permits, some with
modifications, issuing 10 new
nationwide permits, and adding new
conditions to all of the nationwide
permits.

EFFECTIVE DATE: January 21, 1992

ADDRESSES: Information can be
obtained by writing to: The Chief of
Engineers, U.S. Army Corps of
Engineers, ATTN; CECW-OR,
Washington, DC 20314-1000.
FOR FURTHER INFORMATION CONTACT:
Mr. Sam Collinson or Mr. John Studt at
(202) 2721782,
SUPPLEMENTARY INFORMATION: On April
10, 1991, the Corps published its
proposed revision o the Nationwide
Permit Program regulations and its
proposal to issue, reissue, and modify
the nationwide permits (58 FR 14598).
The changes were proposed with the
intent to'simplify and clarify the
nationwide permit program and to
reduce the effort expended in regulating
activities with minimal impacts. In
addition, we proposed {o reissue the
existing 26 natinnwide permits, some
with modifications, to issue 13 new
nationwide permits, to add new
conditions to all of the nationwide
permits. A public hearing on the
proposed rule and nationwide permits
was held on May 10, 1991, in
Washington, DC. We received over 700
comments in response to the proposed
regulations and there were 17 apeakers
al the public hearing. In response to
these comments, we made a number of
revisions to the nationwide permit
program regulations and to the
nationwide permits,

The Corps is restructuring the
regulations governing the nationwide
permit {(NWP) program. In addition, the

Corps is adopting changes that will
ullow the district engineer (DE) to assert
a discretionary authority to modify,
suspend, or revoke NWPs for individual
activities; broaden the basis for
asserting discretionary authority to
include all public interest factors;
provide that the DE require an
individual permit whenever ke
determines that an activity would have
more than minimal adverse
environmental effects, either
individually or cumulatively, or would
be contrary to the public Interest; and,
maodify the predischarge notification
(PDN) process required by some N'WPs.

The Corps is also reissuing the
existing NWPs; issuing 10 new NWPs:
modifying some of the existing NWPs;
converting the best management
practices (BMP3) to permit conditions to
increase their enforceability: and,
clarifying recurring questions about the
applicability of some of the NWPs to
certain gituations.

Upon the expiration of the NWPs in
five years from their effective date, we
will remove appendix A from the CFR
and issue the NWPs separately from the
regulations governing their use. In this
way, issuance of the NWPs will follow
procedures similar to those for
individual permits and regional genara)
permits. Until the NWPs in appendix A
are removed from the CFR, the proposed
issuance, reissuance, modificalion, and
revecalion of NWPs would be published
in the Federal Register concurrent with
regional public notices issued by district
engineers, to solicit comments and to
provide the opportunity to request a
public hearing. All comments would be
included in the administrative record,
and substantive comments addressed in
a decision dotument for each NWP. The
final decisions on the NWPs will be
announced by publication in the Faderal
Register concurrent with regional public
notices igsued by district engineers.

All the changes taken together should
result in an overall increase in
protection of the aguatic environment
and an overall decreass in workload.
Any workload savings will be devoted’
to more efficient individual permit
evaluation and increased enforcement
and compliance activities.

Discussion of Public Comments and

Changes _

General Comments.

Part 330-Nationwide Permit Program
Section 330.1(a)(b)(c): Most

commenters agree that the nationwide

permits are a valuable tool in the

regulatory program. The vast majority of

comments were directed toward the
procedures developed for implementing

thig program. Our responses to the
comments we received are listed in the
appropriate sections of this preamble.
Comments and responses to specific
procedures and terms and conditions
are addressed in the following sections
of this preamble.

Section 330.1{d): We received a
considerable number of comments on
this portion of the proposed regulation.
Many commenters supporled our
proposal to allow the Division and
District Engineers to modify, suspend or
revoke nationwide permits on a regional
basis, or on a case-hy-case basis for
specific activities where the adverse
environmental effects may be more than
minimal or otherwise warranted by
other factors of the public inlerest. A
few commenters thought this would lead
to a further expansion of the nationwide
permit program, This was never our
intent. In response to this concern we
have made it clear in the regnlation that
the Division and Disirict Engineers can
not expand a nationwide permit but
talher this provision can only be used lo
restrict or further limit a nationwide
permit.

Many commenters thought that the
provision to allow the Diatrict Engineer
to consider all factors in the public
interest as well as concerns for the -
aqualic environment would overly ' wi-
restrict the utility of the nationwide —
permits. Many of these same
commenters recommended that we
include an appeal procedure to the
Division Engineer or Chief of Engineers
in those cases where a District or
Division Engineer has asserted
discretionsry suthority, or that we
should establish standards or a clear
definition of the term “public interest
faciors.” We believa that neither of
these are necessary since the public
interast factors are discussed at length
in the Corps’ regulations at 33 CFR parts
320 and 325. We have full confidence in
each District Engineer's ahility to apply
the public interest factors fuirly, since
thess factors are routinely considered in
all individual permit applications.

Further, in those cases where a Digtrict
or Division Engineer has asserted
discretionary authority, the proposed
activity would still have an opportunity
to receive approval through the
individual permit process. However, we
have revised the language of § 330.1(d)
to clarify that the authority of Divigion
and District Engineers is limited 1o
restricting or limiting the use of
nationwide permits where there is
concern for the environment or other
faclors of the public interest.
Discretionary authority is also discussed - Sl
at 33 CFR 330.4(e) and 330.5.

-
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Section 330.1{e): Many commenters
supported eliminating the natural
regource agencies from the PDN review
precess while many others strongly
objected to exclusion of state and
faderal agency review. Some felt that
the “'resnurce agencies” have
professionals who are knowledgeable
about local resources and that
eliminating agency comments could
adversely impact wetlands, wildlife and
other aguatic resources. Other
commentiers indicated that the Corps is
the most knowledgeable office
concerning impacts from NWPs and is
-well equipped to conduct PDN reviews
on its own. A few commenters had other
suggestions regarding alternative
notification precedures.

We continue to believe that the
existing predischarge notification
process [PDN} must be modified
because it hag become extremely
burdensome and that the natural
resource agencies are generally not
providing sebstantive, site-specific
comntents. Agency comments frequently
merely cite regulations or policies
goveming alternatives analysis and/or
mitigation policy. Furthermore, wa
believe that the interdisciplinary Corps
regulatory staff is extremely
knowledgesble of resource values and
fuily capable of evaluating impacts
reaulting from NWP activities. Over 70%
(700} of the Corps regulatory personnel,
nationwide, are natural resource
scientists, many with advanced degrees.
However, to assure that potential
environmental impacts are not
overlooked, the Corps is instituting at
the "Notification” general condition
" (number 13) a mandatory process
requiring notification of the nataral
resource agencies and solicitation of
their comments. DEs are required upon
receipt of a PDN to provide inmediately
(e.g. fax, overnight mail or other
expeditious manner) a copy ta the
appropriate offices of the Fish and
wildlife Sarvice, State natural resource
or water quality agency, EPA, and (if
appropriate} National Marine Fisheries
Service. With the exceptian of NWP 37,
these agencies will then have 5 culendar
days from the date the material is
transmitted to telephone the DE if they
intend to provide substantive, site-
specific comments. if sa contacted hy an
agency, the DE will wait an additional
10 calendar days before making a
decision on the PDN. The DE will fully
consider agency comments received
within the specified time frame, but will
provide no response to the resource
agency. Applicants are encouraged to

W  __ - provide the Corps multiple copies of

PDNs to expedite agency notification.

Some commenters indicated that the
number of PD)Ns is expanding and that
this fact makes the NWP program mure
complex, confusing, and time-
consuming. Other commenters stated
that the PDN process will add to the
burden already experienged by Corps
staff. Another commenter fait that it
would speed review by reducing the
number of parties invelved.

We agree that the increased number
of PDNg will increase workload for
Corps regulatory staff. However, this
increase will be offset by a reduction in
the number of actions requiring
individual permits, by a simplified PDN
procedure, by eliminating proposed PDN
requirements for two proposed NWPs,
and by eliminating two proposed NWPs
which would have required a PDN.

Many commenters supported the 30-
day requirement for a decision on PDNs.
However, some felt that a specific time
limit should be established for
requesting additional information to
complete the notification and several
asked for clarification of the information
required for a PDN. A few commenters
requested a 60-day review period.
Another commenter requested that any
decision to tuke discretionary authority
be in a written letter which provides
spacific reasons for the decision.

We believe that the language as
adopted is reasonable and provides
adequate protection against
unreasonable delays. The provision for
a decision within 30 days has been
retained. The requirements for a PON
are found in General Condition 13 and
further clarification is not needed.

A few commenters indicated that the
requirement for a wetland delineation
on NWPs imposes an unreasonable
burden on applicants and it is the
government's responsibility to
determine the scope of ils jurisdiction.
Some commenters stated that the Corps
should provide a delineation within 30
days, if the applicant’s delineation is
disputed. Another commenter
recommended that a delineation report
be submitted with all wetland
delineations furnished by the
progpective permiltee. Several
commenters suggested deleting
reference to the Federal Manual since it
is controversial and has not been
adopted by public notice and comment
for rule making:

We agree in principle that determining
jurisdiction is, ulttmately, the
government's responsibility. However,
the Corps does not have the resources to
provide timely wetland delineations in
all cases. Accordingly, the applicant
must submit 2 wetland delineation to
assure a timely decision. Further, we

disagree that all wetland delineations
submitted to the Corps should include a
detailed report. We believe that the
degree of documentation necessary to
review a wetland delineation will be
dependent upon ke site conditions of
the property under review. Further, the
amount of data collection necessary to
prepare a wetland delineation report is
appropriately discussed in the Federal
Manual. We also disagree with deleting
reference to the Federal Manual, since
we have specifically included the phrase
*or curreni method being used by the
Corps" to recognize and ensure that the
appropriate method will be utilized if
the current wetland detineation manusl
is revised.

Some commenters recommended that
the Corps institute a simple reporting
requirement to provide data necessary
to determine cumulative impacts of
NWPs and whether PDNs should be
required in the future. Another
commenter suggested that PDNs should
be voluntary to allow proponents to
determina applicability of NWPs to their
projects, while others favored adding
PDN requirements to all NWPs.

We disagree that a simple reporting
tequirement would be successful in
obtaining necessary data for cumulative
impact assessment. We also disagree
with adding PDN requirements to all
NWPs. We believe that neither
approach would be reasonable or
practical, since they add significant
workload requirements to our limited
staff resources and unnecessarily
burden the public with reporting
activities that clearly have only minimal
adverse effects on the environment.
Applicants can request a determination
of the applicability of NWPs at any time
regardless of PDN requirements.

The PDN process is necessary for
certain NWPs and we have retained it,
where appropriate, to ensure that only
miniral adverse environmental effects
will oecur,

A number of commenters objected to
the language advising applicants that an
activity may proceed, In most cases,
without notifying the DE because they
fear an increase in unauthorized
activities. Other commenters stated that
specific enforcement provisions should
be included in this section to address
the fatlure of applicants to provide
required notification prior to starting the
discharge.

We dizagrae that advising applicants
that they may proceed, in most cases,
without notifying the DE will increase
the number of unauthorized activities.
This procedure has been in effect since
the NWPs were first issued by the Corps
in 1975. Furtter, there is no evidence
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that this has resulted in a substantial
number of unauthorized activities. We
agree, however, that language should be
included i § 330.1{c) which addresses
failure to provide timely and aceurate
nolification. This Section has been
amended to specifically allow the DE
the discretion ta authorize a discharge
after-the-fact, ufter considering whether
the failure to provide notification was
knowing or intentional or othar
indications of the need for a penalty.

A few commenters suggested that
§ 330.4{c){6} and 330.4{d)(6) be modificd
to require that the 30 day natification
seriod begin when the notification is
subimitted rather than after Section 401
certification or coastal zone
management consistency is reccived. Ar
NWP decision would then he
conditional upon receipt of the
appropriate state determination.

We agree with this approach. The
denial of Section 401 certification or
coastal zone management consistency
results in denial of authorization under
NWPs without prejudice until the state
has provided an individual certification
or consistency detarmination
concurrence, The Corps will begin and
complete its review of a PDN within 30
days and notify the prospective
permittee that the proposed activity
qualifies for the NWP, is denied without
prejudice, and will be authorized when
the prospectiva permittee furnishes the
Corps with an individual 401 water
quality certification or waiver and/or
with & CZM consistency conourrence or
presumed concurrence, Sections
330.4{c){6] and 330.4{d){6) are being
adopted accordingly.

Section 330.1(f): A few commenters
obiected to requiring the DE to review
all incoming applications to determine if
they comply with a nationwide permit,
However, this procedure is currently a
routine aspect of tha DE's review of an
application package for completeness.
Furthermore, it is unreasonable to
require an applivant to proceed through
the individual permit process where the
activity can be appropriately autharized
by a general permit.

As such, we have retained the
language of this section.

Section 320.1(g): We received no
substantive comments on this section, -
and we have retained the language as
proposed.

Section 330.2(a): Several commenters
requested that we define the term
“public interest factors”. We helieve this
term is sufficiently described at 33 CFR
320.4. In addition, a few commenters
recommended thal we include a,
definition of “ordinary high water" in
this section. This term is currently
defined at 33 CFR 328 3(¢) and is

applicable to this part. Therefore, we
have not included a definition of that
term in this section. .

Several commenters requested that
we define the term “minimal™ as used in
the context of the regulatory program.
The word “minimal” is not defined
anywhere within the regulatory
program. The determination of
“minimal” adverse environmental
etfects 18 le e discrelion o

€ District represents the most
knowledgeable office concerning the
aquatic resources within that particular
region, and the DE is therefore the most
capable of assessing relative impacts
that would result from activities
authorized under the NWP program.
Each District is unigue in repard to its
aguatic resources and the effect of
regulated activities. As such, what
cunslitutes minimal adverse
environmental effects can vary
significantly from state to state, county
to county, watershed to watershed as
well as district to district. Qbviously, the
factors utilized by the DE in the decision
making process must be evaluated
based upon the environmental selting of
the District and the project itself. Given
this variabilily, the term “minimal”
would be difficult to define with any
utility on a nationwide basis,

Sectian 330.2{b] Nationwide Permit:
We received no substantive comments
on this sectipn. We have retained the
language as proposed.

Section 330.2(c) Authorizalion: A few
commenters favored the procedures in
the regulation for written verification of
NWP compliance; however, they
recommended that the notification
procedure at § 330.1(e} be modified to
include a requirement for a response
frum the DE within 30 days. A few
commenters suggested that this
verification of compliance with the
terms and conditions of all NWPs
should be mandatory. We have not
included this requirement for all NWPs,
since we believe it is unnecessary.
Furthermore, this recommendation
would defeat the purpose of the NWP
program, which is to reduce the effort
expended in regulating activities with
minimal adverse environmental effects.
One commenter referred to the addition
of activity-spacific conditions or
regional conditions as being the
equivalent of discretionary authority.
This is correct. and we agrea with this
conclusion. Regional or project specilic
conditions can be added hy a Division
or District Engineer lo ensure
compliance with the terms and
conditions of an NWP ar to assure that
the adverse environmentsl effects both
individually and cumulatively are

e DE.

minimal [ses 33 CFR 330.5(c}&{d) and 33
CFR 330.6(a)).

Section 330.2(d) Headwaters: Some
commenters from the Southwestern.
United States expressed concern that
the current and proposed definition of
headwaters does not adequately protect
ephemeral and intermitient waters.
Amuong these commenters there was
confusion as to whether the
establishment of five cubic feet per
second (5 cfs) for 50 percent of the lime
represented when a dry stream is
flowing or on an annuel basis. A
recommendation was made to celoulate
headwatera during those petriods when
flow is occurring, and not on an annual
basis. This option for the District
Engineer was adopted on July 19, 1977,
to allow the DE to establish the
demarcation peint for the headwaters
kased on the median rather than the
average flow. A median flow of five
cubic feet per second means that 50% of
the time the flow is greater than five
cubic feet per second and 50% of the
time the flow is lesa than this value. This
approach wasg added to recognize that
streams with highly irregular flows, such
as those occurring in the western
portion of the country, could be dry at
the “headwaters” point for most of the
vear and still average, on an annual
basis, a flow of five cubic feet per
second because of high volumes, flash
flood type flows which greatly distort
the average. Furthermore, we recognize
that using the mediar flow for an entire
year in streams that have no stream
flow for over half the year hut with
Aows greater than 3 cfs for several
months would also distort the average.
Accordingly, we have modified the
wording under the definilion of
headwaters to clarify the intent of the
headwaters calculation for such streams
is to be based on the median flow, but
including a provision that the median be
based on the six wettest months [they
do not have to be consecutive) to more
realistically represent tha headwaters.
In uddition, regarding the concern
expressed over the protection of
ephemeral and intermittent stréams we
encourage District and Divisivn
Fngineers, where individual and
cumulative adverse envirenmental
effccts would be more than minimal, to
exercise discretinnary authority to
require individual permits and thereby
effectively move the point for
authorization by NWP 26 upstream of
the 5 cfs point. It should also be noted
that precision is not required in
eslablishing the five cubic feet per
second point, The definition allows the
DE to use approximate means to
compute it, The druinage area that will
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contribute an average annual flow of
five cubic per second can be estimated
by approximating the proportion of the
average annual precipitation that is
expecled to find its way into the stream.
Having the area that will produce this
flow, the five cubic feet per second point
can be approximated from drainage area
maps. :

As stated in the definition found at
§ 330.2(d), headwaters are those walers,
including adjacent wetlands, upstream
of the point on the river or stream fi.e. a
surface tributary) at which the average
annual flow is leas than 5 cubic feet per
second (5 cfs).

A surface tributary system may
consist of either: a.) defined channel or
dendritic; (tree-like, branching]
arrangement of channels with adjacent
wetlands, or b.) part of a large
continuam of waters or wetlands. In
tributary syslems where there exists one
or more defined channels, any wetlands
which ure not isolated should be
considered adjacent to the
waterbody{s). In these cases, the
determining factor as to which of the
waterbodies tha wetland should be
considered adjacent to should be the
level of influence between tha
waterbody and the adjacent wetland.
The waterbody which has the greatest
hydrologic influence or exchange with
the wetland is the one to which it is
considered adjacent.

In systems where there is a hroad
continuum of wetlands, all are
considered adjacent to the major
walerbody to which it is contiguous.
This type of broad system should not be
dissected for purposes of determining
where the 5 cfs point does or does not
exist as it is all hydrologically and
ecologically part of the same system and
should be treated as a whale. Where
lincar wetlands with defined stream
channels connect to a stream of graater
than 5 cfs or to a broad continvum of
wetlands adjacent tn a stream of greater
than 5 cfs, the portion of the linear
watlands that are to be considered
headwaters is that portion which has
the greatest influence ot exchange with
the defined atream channel upstream of
the 5 cfs point.

Section 330.2(e) Isolated Waters: Two
commenters recommended that we _
establish a distance limit for adjacency.
We believe that this would be an
unreasonable approach due to the
potential variahility of the factors
utilized in establishing adjacency for
each individual project such as man-
made barriers and naturai river bermas.
Same commenters recommended that
the term “interstate waters or" be
included within the definition of isolated
waters to be cunsistent with the ecurrent

definition. Wae agres with this
recommendation. Furthermore, we
believe our proposal was not entirely
clear in defining {solated waters,
Accordingly, we have not adopted the
proposed definition of the term “isolated
waters”. Instead, we hava decidad to
retain the existing defirition, which does
include the phrase “interstate waters
or”. However, we did further clarify the
existing delinition to more clearly state
what we intended in the proposed rule,

For the purposes of NWP 26, we have
defined isolated waters to be waters of
the United States that are not part of a
"“gurface tributary system™ to interstate
waters or navigable waters of the
United States. A surface tributary
system inclndes the waterbody itself, as
well as any walers of the United States,
including wetlands, that are adjacent to
the waterbady, Adjacent wetlands
include those that are separated from
the river, stream, or other waterbody by
man-made or natural barriers such as
dikes, rouds, river berms, or beach
dunes. Thus, a water of the United
States is isolated only when it meets the
following conditions: it is nontidal, not
part of an interstate or navigable water
or tributary thereof, and not adjacent to
such waters.

Section 330.2(f) Filled Area: Some
commenters appear to have
misinterprefed the intent of this
definition, particularly in regard to
pipeline installation. They interpret the
phrase “eliminate or cever” to imply
permanency, and this may lead to
misapplication of the definition to
pipeline projects where {ill is only
temporarily sidecast. A filled area which
is eliminated or covered &s a direct
result of a discharge, whether
permanent or temporary, is the focus of
the jurisdictional determination. In the
case of pipeline installation in a section
404 waler, the filled area is'the wetland
or water covercd by utility line backfill
or bedding material and the area
covered by the temporary sidecasting of
trench material. We have carefully
considered all comments we received
concerning this section, and have
determined that the language is
sufficiently clear und appropriute.
Accordingly, we have retained the
language as proposed.

Section 330.2(g) Discretionary
suthority; Two commenters requested
clarification of the term “modification”,
within the context of discretionary
authority, to clarify that modification
results in additional conditioning of the
permit making it more restrictive.
Although we never intended the
language found at Section 330.1 to allow
expansion of NWP coverage, we have

added language to clarify this term {See
section 330,1(d}}.

Section 330.2(h) Terms and conditions:
We received no substantive comments
on thig section and have retained the
language as propoged.

Currently serviceable [proposed at
section 330.2(i)): Several commenters
requested clanfication of the two-year
limit expressed in NWP 3. We have
decided to delete this definition since
the term is anly applicable to NWP 3,
and we believe that it is sufficientlv
defined within the text of that NWP.
Additionally, the language within NWP
3 has been reworded to clarify the
phrage “two years”, as it applies to that
NWP.

Section 330.2(i) Single and complete

‘project (proposged at section 330.2(j)):

One commenter cbiected to the
statement that multiple crossings of the'
same waterbody could be considered a
single and complete projest, and further
that all the crossings should be totaled
to determine the affected acreage for
compliance with the NWP. Some
commenters {elt the definition of single
and compleie was biased against large
scale development. They recommended
that we allow districts to develop
separate gnidelines for large scale
projects which would define separate
gections or phases of a development as
single and complete, provided they had
8 separaie time schedule for
development, consisted of at least 20
acres of land, and did not impact the
same headwater or isclated water more
than once. A recommendation was also
made to develop an acceptable ratio
calculation on the acreage filled to the
project acreage. These
recommendations were determined to
be unreasonable, due to the varlability
in the quantity and quality of aguatic
resources between regions and
individual projects. Many commenters
cbjected o the definition of single and
comptiete, particularly as it pertains to
linear projects. The baais for their
objections involved the potential for
cumulative adverse envircnmental
effects associaled with multiple
crossings along a single waterway or
watland, resuliing in a cumulative loss
of habitat and wetland fragmentation.
Suggested recommendations to
eliminate cumulative impacts under the
NWP included deleting the latter portion
of the definition which discussea linear
projects. Another suggestion was to
entirely re-define “single and complete.”
Several commenters requested that we
define “distant locations,” or exclude it
from the definition as it is an ambiguous
term. We do not agree with the
practicability of delining “distant



59114

Federal Register [ Vol. 56, No. 226 / Friday, November 22, 1991 / Rules and Regulations

locations.” Situations will occur where &
linear project crosses separate
waterbodies or the same waterbody at
distant locations and does comply with
the terms and condilions’ of the NWP
and dees not result in adverse effects on
the environment, either individually or
cumulatively,

On the other hand, a DE has authority
to assert discretionary authority to add
project-specific conditions to reduce the
sdverse effects on the environment tg
the minimal level or o require the
prospective permittee to apply for
authorization under an indiviaual
permit. This decision by the DE can be
based upon concerns for adverse effects
on the environment or other factors of
the public interest.

The purpose of separating out “linear
proiects”, within the text of the
definition for “single and complete
project” was to effectively implement
the NWP program by reducing the effort
expended in regulating activit.es with
minimal impacts. It was never our
intention to encourage the use of this
definition to juatify piecemealing of
projects. It is the responsibility of each
DE to assure against piecemealing
through the appropriate use of
discretionary authority. We believe that
this procedure will assure effective and
efficient administration of the NWP
program.

Accordingly, we have adopted this
definition as proposed but reorganized
to make it clearer.

We have learned that, in certain
situations, developers have purchased
lurge properties including substantial
areas of wetlands, and then have
subdivided those properties into smaller
parcels, and sold the parcels intending
that each individual parcel could be
filed under the authority of NWP 26,
Such subdivision projects constitute an
abuse of NWP 26 which was never
intended by the Corps, and which
cannot be reconciled with the
limitations of the Clean Water Act
seclion 404(e). The new language added
in NWP 26 states thal, in the future, a
subdivigion created after October 5,
1884, will be treated in its entirety as a
single and complete project for purposes
of the pre-discharge notification and the
ten-acre limit of NWP 26, unless
exempted by the DE under specified
circumstances; this should prevent the
abuse of the NWP described above, The
determination to allow the exemption
for subdivisions is a discretionary
decision on the part of the DE, and one
which will only apply to a limited
number of subdivisiong, The date of
Oclober 5, 1984, was selected because
on that date the one-acre and ten-acre
limits were added to NWP 28, This rule

recognizes the fact that most
subdivisions are realty unified projects,
whete each separate lot or parcel is
often inter-related with the other lots
and with the subdivision strests,
utilities, etc. On the other hand, we
recognize that in some situations trarts
of land have been divided and sold in
circumstances which cleatly are not
abuses of NWP 26. We expect the DEs
tv use their sound judgement while
applying this rule, and we have provided
the DEs with discretion to exempt any
subdivision or parcel thereof where an
exemption would be appropriate. DEs
should ensure that enforcement of this
regulation does not lead to unfair or
unreasonable burdens for individual lot
owners, and should assert the
discretionary autharity wherever
necessary to ensure respect for this
regulation.

Section 330.2(j) Speciul aguatic sites
[proposed at section 330.2(k)): One
commenter suggested that tha definition
of special aquatic sites should be

-expanded to include all habitats where

State or Federally listed rare,
threutened, or endangered species are
known to ocour. We disagree with this
recommendation since it includes all
habitats, and ig not limited to those
habitats recognized as special aquatic
sites. A few commenters requested more
precise definitions for riffle and pool
complex, sanctuaries and refuges. One
commenter appeared to misinterpret the
definition of special aquatic sites, as
they questioned how to distinguish
wetlands identified in the Federal
Manual from these special aguatic sites.
It should be noted that wetlunds are a
special aguatic site and are included as
part of that definition. The definition of
special aquatic sites we are using for
NWPs is found in EPA regulations at 40
CFR 230.40-230.45. We have added the
term to this regulation for additional
information only. To clarify this intent
we have included a reference to EPA's
regulations.

Section 330.3 (a) and (b): Twe
commenters stated that language should
be added lo indicate that activities
permitted by prior regulations continue
to be authorized by the proposed NWPs,
while another commenter questioned
what was meant by the language
"unless the activities are modified".
Actlivities which were authorized by
previous NWP authorizations continue
to be authorized. However,
modifications of previously authorized
aciivilies may result in more than
minima] adverse environmental effects.
We believe this tanguage is appropriate,
and have retained it as propesed.

Another commanter suggested that we
move this section to appendix A with

the nationwide permits. We believe that
the location of this section is
appropriate and have retained it at
section 330.3. ;

Section 330.4{s) and {b): Most of the
cominenis we received in response to
these sections expressed concerns of
NWPs being used to override the local
approval process. We disagree with this
concern, although we did include a
minor rewording of thiz section
regarding state and local appruvals for
clarification. )

Section 330.4 (c): The majority of
comments objected to cur authorization
of NWP activities in a state that has
denied the 401 water quality
certification for a parbicular NWP. It
was further added that the derial of 401
walter quality certification for a :
particular NWP should automaticatly
require processing of an individual
permil application. We believe that the
denial of 401 water qualily certification
should not be the sole basis for requiring
an individual permit application for
activities which would otherwise
comply with the terms and conditions of
a nationwide permit. Denial of state
water quality certification does not
necessarily mean that adverse
envirenmental effects will uccur, Rather,
it indicates that the state standards
have not been met. Thus, when the state
standards are met, {i.e. an individual 401
certification issued) the NWP
authorization should be available io the
prospective permittee. To assure that
more than minimal adverse
environmental effegts do not oceur, it is
specifically noted that the DE may ’
cxercise his discretionary authority in
those cases where the adverse effects
on the environment either individually
or cumulatively would be more than
minimal or where the DE has concerns
for other factors of the public interest.

Several commenters requested that
for those NWPs requiring notification,
ihe 30-day review period should
commence immediately upun receipt of
the notification rathe than upon receipt
of the 401 water quality certification.
We agree with this recommendation as
previously discussed in section 330.1(e}
and have so modified the language of
thia section.

Several states indicated that a final
determinalion could not be made until
the final regulations have been
published or the Corps submits a
request for final certification for review
and comment. In respanse ta these
comments, it should be noted that the
states will have an opportunity to make
a final decision on cartification of the
NWPs upon publication of the final
regulation
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Section 330.4( d): Several stateg
- indicated that a final determination

could not be made until the final
regulatians have been published or the
Corps submits a final ronsistency
determination ior review and comment,
In response to these comments, it should
be noted that the states will have an
cpportunity to meke a decision on
consistency determination of the NWhg
upon publication of the final regulation,

Several commenters objectef to any
activities being authorized under an,
NWP in siates which have previously.
disagreed with the coastal zone
tmanagement consistercy delermingtion
for that NWP. We believe that a
disugreement with coastal zone
managemant consistency should not be
the 2ole basis for requiring an individual
permit application for activities which
would otherwise comply with the terms
and conditions of a nationwide permit,
We have made only miner revisions to
this saction since it ig spacifically noted
that the DE may exercize his
discretionary authority in those cages
where the adverse effects on the
envirenmant would be more than
minimal or where the DE hag concerns
for other factors of the public interest,

Several commenters requested that
for those NWPs requiring netification,
the 30-day review period should
commence immediately upon receipt of
an individual coastal zone management
consistency determination, We agree
with this recommendation gs previvusly
discussed in ssction 330.1(e} and have
so modified the language of this section.

In 1980, section 307(c){1} of the CZMA
was amended to require that Feders]
ageney activities within or cutside the
coastal zone that affact any land or
water use or natural resource of the
coastal zone shall be carried out ina
manner which is consistent to the
maximum extent practicahle with the
enforceable policies of the appraved
stale coastal zona management
programs. This amendment was
intended o reverse the Supreme Court
decision tn California v. Wort which
found that an activity must be within tha
coastal zone in arder o “directly affect”
iha coastal zone, However, this
amendment does not change the long
standing position of the Department of
the Army that, for the Purposes of the
NWPs, uctivitieg occurring wholely
within one state need not receive CZM
consislency agreement from adjacent
stutes. i

Section 330.4(e}: Many commenters
recommended that we include gn appeal
procedure to the Divigion Engineer or
Chief of Engineers in thoge cases where
a District or Division Engineer has
agserted discretionary authority. We

believe that an appeal process would be
unmanageable and burdensome to both
the Corps and the public, Furthermore,
even where discretionary authority has
been asserted to require an individual
permit, the activity wonid stil] have an
opportunity to receive approval through
the individual permit process. Ag such,
we have not provided any appeal
procedures for this section,

Section 330.4{f): Some cammenters
requested that we enter into section 7
conzultation relative g the Nationwide
Permit Program, We have decided that a
sectlon 7 consultation is not required
since the program specifically dues not
authorize any activity that jeopardizes
the continued existence of a threatened
or endangered spacies, or destroys or
adversely modifies the critical habitat of
such species. The regulations ag written
provide the appropriate pracedure
where the permittee, or other source,
notifies the DE that such impacts might
occur,

Several commenters requested that
for those NWPs with notification
requiremenis that the resource agencies
should be included in that process. We
have decided to pravide notice to the
reésource agencies during the notification
process. Further discussion of thig issue
can be found in our discussion for
Appendix A.

Many commenters objected 1o the use
of the word “proposed” in the phrase
“spacies proposed for such designation"”
as being too vague and undefined,
However, this term is used in the
Endangered Species Act and is used in
that eyntext.

Section 330.4(g): Several contmenters
considered that the NWP program is
inconsistent with the Natlonal Histaric
Preservation Agt [NHPA] or 36 CFR agp,
Protection of Historic Properties. Wa
have datermined that the Nwp
condition at appendix A complies with
the requirements of the NHPA and is
consistent with 38 CFR 800 a3
implemented by 33 CFR 325 appendix C,

Several commenters requested a
definition of & “reasonable opportunity
to comment” for awaiting reples from
the SHPO, The procedures for providing
the SHPO and the ACHP a rea sonable
opportunily to comment on the effects of
Corps permit actions on histeric
properties are addressed in 33 Q¥R 323
appendix C. To be consistent with
appendix C we have reworded thig
seclion to clarify that compliance with
appendix C is required,

Several commanters objected to the
term “potentially eligible for listing” &g
being too ambiguous and unecertain and
requested clarification, It is our intent to
require reporting on impaortant
properties that the prospective permitiee

has reason to believa may be eligible fur
the National Register of Fistoric Places
so that we could take into account their
eligibility and the impacts un such
properties. We do not believe that
reporting sheuld be limited to properties
that were listed or determined eligible
for the Natignal Register. In an effort to
clarify this point we have decided to use
the phruse “which tha prospective
permittee has reason to believe may ba
eligible for listing.” We recagnize there
is still some uncertainty in this term.
However, if tha prospective peritien
has any doubt ahout the histaric
significance of the property to be
affected by the proposad preject, he
should contact the State Historic
Preservation Officer {SHPQ) for more
information. If the SHPO believes that
the property may be eligible, the
Prospective permittee must natify the
DE. Appendix A has been reviged to
reflect this change,

A few commenters questioned why
we made a distinction belween Federal
permittees and non-faderal permittees in
this section, It should be noted that
Federal permittees must comply with the
provisions of Section 108 of the Nationai
Historic Preservation Act and will
follow their own procedures to comply
with the Act. While the Federa]
permittee's procedures will hormally
satisfy the NHPA, this does not remove
the Corps responsibility to ensure that
the Federal permittee’s action also
satisfies the Corps responsibilities under
the NHPA.

Section 330.5(a): One commenter
suggested that § 330.5 should be placed
in appendix A with the NWPs. The
inference was that the format was
confusing and applicants would only
read appendix A regardless of
references, One ccumentey requested
that an NWP could nat be modified
without input from resource agencies,
We do not agree that g pplicants will
only read appendix A. And further, if an
NWP is modified, the modification must
comply with the proceduras specified in
§ 330.5, which provides for puhlig
review and comment,

Section 320.5(5): Two commenters
stated that the date of issuance and tha
effective date were unclear, Ona
commenter requested that the notice,
procedure, and preposals to isgue,
madify, or reissue NW¥s should include
the state agency responsibla for water
quality certification, One commenter
suggested that it should be just ag easy
to ask for revocation of a- permit as it is
to issue the permit. Ona commenter
suggested that the Chief of Engineera
should respond in writing within 30 days
with the results of his con sideration of
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newly proposed NWPs to the person
who proposes a new permit, conditions,
or changes to existing NWPs. One
commenter stated that the procedurea
appear unworkable and recommended a
sequential procedure to finalize the
NWDs before regional conditions are
developed.

The effective date of the NWPs will
be clearly stated when they are
published by the Chief of Engineers. We
see no need to require the state agency
responsible for water quality
cartification to be included in the public
notice. We will leave this decision 1o the
Division Engineer if he determines itis
beneficial to include the siate agency in
the public notice. The procedure for
revocation of an NWP, should this be
deemed appropriate, are actually easier
than issuance since documentation
under NEPA and 404(b){1) compliance
analysis would not be required. A public
notice and opportunity for a publie
hearing would be required to obtain
public comment. We do not agree that
the Chief of Engineers should be
required to respond within 30 days to

the person who proposes a new permit,

conditions, or changes to existing
NWPs. The correspondence will be
acknowladged but not necessarily
within 30 days or by the Chief of
Engineers. We do not agree that
sequencing is required to include
regional conditions to the NWP. Any
conflicts that may develop during final
issuance of an NWP can be resolved
and regional conditions modified.
deleted, or added before final
publication of the NWPs.

Section 330.5(c): Several commenters..
requested that & grand-fathering pertod
from one to two years be specitied for
those who have commenced work or
made substantial commitments in
reliance on an existing NWP. One
commenter suggested that the Division
Engineer retain the authorily to modify,
suspend, or revoke an NWP fora
specific geographic area while another
commentar suggested that only the Chief
of Engineers could revoke an NwPena
state level. One commenter requested
that Executive Order 12630 should be
followed, siating that the NWP being

. modified, spspended, or revoked could
be considered a taking where an
applicant may have established vestad

ights in a project based on the NWP
authorization. . :

We agree that the grandfather period
needs to be specified to avoid confusion
and to be consistent. Therefore, the
word “equitable” has been deleted and
a grand-fathering period, if appropriate,
will be as specifiad in § 330.6{b]). We do
rol agree that discretionary authority

ghould not be delegated to either the
Division Engineer or District Engineer. -
The Division Engineer and the District
Engineer are capable of making these -
decisions as demonstrated by previous
doterminations, Exercising discretionary
avthority does not constitute a taking of
property for which cempensation is due.
The decision by a Division or District
Engineer to assert discretionary
authority is based on 8 determination
that the adverse environmental effects
either individually or cumulatively
would be more than minimal or that
thers are other concerns for the public
interest that would be more - :
appropriately evaluated in a regione]
general permit or an individual permit
application. Further; asserting
discretionary authority is not a final
decision since the proposed project
would have the opportunity to receive
approval as a regional general permit ot
an individual permit. :

Section 330.5(d): Several commenters
were in favor of the District Engineer's
authority to modify, suspend, or revoke
a specific activity's authorization under
an N'WP. Several commenters requested
that the Division Engineer retaln
discretionary authority as'a check and
balance. Several commenters were
cancerned that no public notice was
being issued when the District Engineer
exercised his discretionary authority.
Several commenters requested that an
appeal process should be included in the
NWP program when the District
Engineer exercises discretionary
authority.

We disagree that the exclusive right
to exercise discretionary suthority
should be retaineg with the Division
Engineer. Division Engineers have
agreed with tha District Engineers’
recommendations ninety-five percent of
the time. The five percent where the
Division Engineer has not agreed with
\he District Engineer is not sufficient
reasan to retain discretionary authority
with the Division Engineer. There seems
to be some confusion a3 to the District
Engineer's exercising discretionaty
authority for a specific aclivity's
authorization under un NWP. The
exercising of discretionary authority is
for an individual activity and not
regional or statewide, Thereiore, there is
no need to issue a public notice. In the
event that a DE asserts discretionary
authority to reguire an indi vidual permit
application, a public notice of the
subseyuent application would be
published by the DE. We have not
included an appeal procedurs for
discretionary authority. We believe that
an appeal procedure would be

_unnecessary and burdensome. and

further, the assertion of discretionary
authority by a DE does not represent a
final decision, since the activity in
guestion may still be:-authorized by an
individual permit. :

Section 330.6(a}: Most commenters
recommended that when a DE is
requested to verify an NWP
authorization by a permittee, that the DE
should be required to respond to the -
permitiee with a written confirmation
within 30 days of receipt, of such
request. Other commenters incorrectly
assumed that notification for all NWPs
was mandatory.

Since all NWP activities (except thouse
requiring PDNe) are authorized without
the requirement to notify the Corps, the
DE's written verification is considered a
service to the public. Therefore, we have
not provided a specific time limit for DE
verification of NWPa. However, we
have indicated that the DE will respond
as promptly as his workload priorities
allow. Becanse of the dynamic nature-of
the section 404 program, the inent of the
two-year time limit on wriiten
verifications is to allow for appropriate
adjustments or clarifications in
jurisdiction, policy and procedure.
Furthermore, we are changing the
wording of the paragraph to elurify that
tha verification is valid for a period of
no more than two years, unless the NWP
is modified, suspended, or reveked, such
that the activity would no longer comply
with the terms and conditions of the
NWP. In these cases the provisions of
§ 330.8(b) will apply for those activities
which have commenced or are under
contract to commendce.

Anolher commenter suggested that we
add & “grandfuther” provision to
§ 330.6(b) for activities autherized by
NWP £26 so that re-verification of the
NWP autherization would not be
required as a result of the NWP
reissuance; unless the proposed activity
would no longer comply with the terms
and conditions of any modifications (i.e.
acreage limits} in the final regulations.
We recognize that many activilies
authorized by the existing NWPs will be
unaffected by any changes in this
regulation. As such, we have includad
language In this section to clarify that a
verification letter wrilten by the DE
confirming authorization under an NWP
continues to be valid beyond the date of
the NWE expiration and any subsequent
reissuance or modification, provided the
reissuance or modification does not
affect the activity's compliance wilth the
NWPE. It should be further noted that this
provision will be apolicabie ta.sll -
activities anthorized by NWPs. We have

_also added a subparagraph to this .

sectlon $o-provide, in situations where a
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state has denied 401 water quality
certification and/or did not agree with
the Corps CZM consistency '
determination, for verification of
&ctivities subject tg +he prospective
permittee satisfying the 401 wa ter
quality certification and/er CZM
consislency concurrence requirements
of 33 CFR 330.4(c} and/or 33 C}R
330.4{d).

Section 330.8(b): Two rommenters
indicated that the language concerning

language stating that work completed
under the authorization of gn Nwp
continued to be authorized under the

. One commenter requested that
the DE should be allowed to extend the
expiration date for g project that has
been commenced beyond thg 12 month
time limit, If acreage limits age revised,
the commentey Indicated that previousiy
approved projects that exceed the
revised acreage limitg would hava tg
apply for a new individual parmit,

We agree that the language
¢oncerning expiration of the NWPs may
have been confusing. To clarify this
point, we have clarified the la ugge of

. this regulation to indicate that the Nwpg

will expire five years from the effactive
date, unless googer modified or revoked,
At the time of publication, the effectiye
date of the NWpg will be specified, The
tommenters appear to have Mistakenly
believed that tha NWPs only auithorize
consiriction. Ag with individyal Permits,
the NWpg authorize not only
construction, but algg continuad
maintenance and Operation of uny
structure or i} compieted under guch
authorization. We believe that 12
months from the expiration,
modification, or revocation of an Nwp
is & reasonabla amount of time tg
complete a project that has been
Previously authorized, and as such, we
have not extendad this time limit,
Seclion 330.8{c): Most commenterg
cbjected tz multiple use of Nwpg
(“stacking") 8aying that the policy
would aliow more than minimal advergg
environmental effents by piecemeal and

same property. Still otherg belicved that
the cancept of mate than minimal and
singie and complete project were nat
adequately defined. Reference is made
10 33 CFR 330.2 for the definition of
single and sompiete project and the
preamble language on 330.2(1).

# disagree with tha commenters and
Are retaining the propoged wording of

§ 330.6(c). If an activity authorized by an
NWP is likely to ocour independently of
a large single gnd complete project,
considerations of fairnegs and equity
require that it he allowed. The Corps is
involved in regulating many projects
whiere there i, in fact, independent
uiility for & portion of g Project where an
NWP would authorize activities whigh
would allow the activity to go forward,
In auch cases there jg often an
additional portion of the project which
would nead an individual permit,
However, the purtion that weuld he
allowed by Nwp would proceed
whether or not the additional portion of
the overall Project were authorized. We
believe this position is supported by the
NEPA case law. Those commentars'

excent for linear projects. Furthermore,
where a DE helieves that adverse
environmental effects ape more than
minimal he may invoke his discretiunary
atthority to add project specific
conditions or ty require an individual
bermit application,

Section 330.8(d): Many commenters
abjected to this section, suggesting that
vombining NWPg and Individual parmitg
would constityte Piecemealing, and
requestad that activities with portions
requiring an individyg) permit gshould be
evaluated as a whole under the
individual permit review, Thay
suggested that fragmentation would
increaga cumulative adverse impacts
and eliminate options for improvement
to propased projects, Severaj
commentars suggested that combining
the NWP would precluda decisions on
individual permits based on complaints
of “substantia] commitments"” witl -
regard to finangia] obligations, We dg
hot agree that the combining of NWps
and individua) permits necessarily
constitutes piecemealing. There are
many situations where g poriion of gn
overall project thay only involveg
adverse environmental affec|g covered
by an NWP would be built {i.e., have
independent utility) with or without
aasociated activitieg that may require an
individual permit, i such cases it would
be inequitabla to delay a decision on the

P pending a decision on the
individual permit, The proposed
language requires that the individual
permit documentation myst inclade g
discussion of the adverse environmentq}
effects of the entire Projact, including
refated activities authorized by NWp,
The applicant mugs undststand that
authorization of ap NWP will rigt
prejudice the decigion on an individual

permit regardless of ftnancial
commilments,

Appendix A 1o Part 330—Nationwide

Permits ard Conditiong

We have moved the nationwide
permits and their required conditiong
from 33 CFR 3305 {8} and (b) to g new
appendix A. We have reissued the 26
existing nationwide Permits, some with
madifications, and have issued 10 new
hattonwide permits, rathor than the 13
proposed. In addition, we have added
the existing best management practices
now found at 33 CFR 330.8 as conditiong
to tha naticnwide bermits and have
added two new cenditions. We have

Propused NWPs after notice and
opportunity for public cominent in
accordance with 33 CFR 330.5.
Nalionwide permits (NWPs) are a
type of genera] permit issued hy the
Chief of Engineers ang designed to
regulste cerlain activities having
minimal adversa effecta on the
environment bhoth individuaily and
cumulatively, in a manner entailing
little, if any, delay or paperwork. If the
project does not comply with the termg
and conditions of the NWP and can not
be or is not modified to comply with the
terms and conditiong of the NWDP, then
the propnaed Project is nol authorized
by Nwp but may be evalug ted for
authorization under 4 regional generaj
permit or an individual Permit. These
nationwide permits are proposed,
tssued, modified, reissued [extended)
end revoked from tima to time after
oppartunity for public notige and
comment. Proposed new NWP;3 or
modification to or reissuance of existing
NWPs will be adopted only after public
comment, the opportunity to requnst g
public hearing, and g finding of
compliance with applicable standazrds,
The Carps will give full consideration to
all comments received Prior {o reaching

- & final deeision,

General Commenis
Many commenters generally

 supported the NWP program because it

allows the Corps to focus resgurces on
activities with greater adverse
environmental effects, Some disagreed
that the NWPs will result in a decreaga
in overali warkioad, Many commenters
felt that the terms and conditiong of
some of the 3 were too vague and
needed to be clarified, Some felt that
clear standards for the use of mitigation
are needed, One commenter reguasted
that forms should be used for the
information required for candition 13,
Many of the NWPs ure being clarified,
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Form ENG 4345 may be used for
notification. : i

A majority of the commenters who
were opposed (o the NWP program were
opposed becanse they belicve that the
program will contribute to wetland
losses und the destruction of wildlife
habitat, and that the prograim is conirary
1o he President's goal of no net loss of
wetlands. We support the President’s
goal of no net loss of wetlands. Wetland
losses under the pationwide permit
program have been substantially
reduced from the program's inception in
1977. This reduction in adverse effects
continues and the proposed changes will
result in additional subslantial reduction
in adverse effects over the 1988
naijonwide permit program. Although
there will be continved small lusses of
wetlands under the nationwide permit
program, the net Josses of wetlands and
wildlife habitat will be minimal.
Congerms for local types er areas ef
wellands and other local coneeras
should be direcled to the appropriate
DEs for possible exclusion through the
use of discretionary authority or
regional conditions.

Many of the commenters
recommended that the Corps develop a
gystem to monitor and assess :
cumulative adverse environmental
offects to wetlands under ihe NWP
program. The Corps has enhanced its
ciforts in recent years to monitor and
assess cumulative adverse effects to
wetlands under the NWP program and
we intend fo continue to improve this
effort.

Several of the commenters Were
concerned that removing the NWPs from
the CFR would complicate the
administration of the NWP program,
make it less enforceable, confuse the
public, and might not comply with the
Administrative Progedure Act. We
disagree, and upon the expiration of the
. NWDs.in five years from their effective
date, will remove appendix A from the
CFR and issue the NWPs separately
from the regulalions gov erning their use.
_ Until the NWPs in appendix A are
removed from the CFR, the proposed
jssuance, reissuance, modification, and
revocation of NWPs will be published in
the Federal Register concurrent with
regional public notives issued by district
engineers. After the NWDs are removed
from the CFR, the Chiel of Engineers
and district engineers will issue public
rotices to solicil comments and to
pravide tha opportunity to requeat @ -
public hearing. All comments will be
included in the administrative record,
and substantive comments addressed in
» decision document for gach NWP. The
final decisions on the NWPs willbe. -

A —————

announced by the Chief of Engineers
concurrent with regional public notices
issued by district engineers.

One commenter suggested that we
change the language in the first sentence
of appendix A from “gptional” to
“mandatory.” One commenter thought
that the changas to the NWP program.
including the addition of new NWPs,
would undermine state and local efforts
to regulate activities and that
consistency is needed. Another was
concerned about the applicability of old
RCLs when the pew NWPg are issued.
The term “eptional” nationwide permit
is intended to indicate thata
prospective permittee is not necessarily
required to proceed under the terms of
an NWP but at his option may apply for
an individual or regional general parmit.
1t should be noted, however, that the
introduction to appendix A has been
rewritlen to clasify the mandatory
nature of the permit conditions if a
prospactive permittee chooses to
undertake an activity authorized by an
NWP. We believe that {he program wiil
not undermine any state or local efforts
to regulate wetlands and that
consistency is enhanced by the
nationwide permit program. R
addressing NWP matters have been
captured in the nationwide permit
regulation and are no longer applicable.

All the changes taken together should
result in an overall increase in
protection of the aquatic environment
and an overall decrease in workload.
Any workload savings will be devoted
tp more efficient individual permit
processing and increased enfurcement
and compliance aclivities.

Mitigation

Many commenters ohjected to
allowing the DE to consider mitigation
to reduce, “‘buy down" or “write down”
the adverse environmental effects ofa
propused NWP activity to the minimum
impact level. Many commenters
indicated that requiring mitigation is
contradictory with the presumption thut
NWP actions do not have more than
minimal individual or cumulative
adverse environmental effects. Many
commenters further requested that the
DE should be required to make the
minimal impact determination prior to
considering any prapesed mitigation.
Many commenters objected that the
pequencing requirement (to consider
avoidance, minimization and only then
compensation) has not been included in
the NWP Program. Others also objecied
that the mitigation requirements of the
N'WP Program are not consistent with
the Army/EPA Memorsndum-of
Agreement on Mitigation, dated
February 1, 2990. .

Congerning the Mitigation Options
discussed in the April 10, 1991 Federal
Register notice, three times as many
commenters favored Mitigation Option 2
over Mitigation Option 1. Many of the

. commenters who favored Option 2

supported the concept that mitigation
should only be required if the DE
determines that resources need to be
conserved. Some commenters
recommended that mitigation
development should he left to the
discretion of the applicant. Cthers
reruested that the DE should be
required to coordinate with other
Federal and state resource agencies to
determine what is appropriate and
practicable mitigation.

Mony commentess requested that
criteria for appropriale and practicuble
mitigation should be included in the
mitigation discugsion. Others requesled
a discussion of how to determine when
mitigation is practicable. Many vther
commenters requested that guidance be
included to assist prospective permittees
in developing appropriate mitigation
proposals.

in response to the comments
concerning whether the DF should allow
an activity to proceed under a relevant
NWP when the mitigation reduces the
adverse environmental effects to the
minimal level (ihe “buy down” o¥ “write
down” concept}, we belicve it is indeed
appropriate for the DE to consider
mitigation in determining whether the
proposed activity will result in no more
than a minimel {evel of adverse
environmental effects. While the
Memorandum of Agreement on
Mitigation betwsen the Army and the
EPA epplies only to standard
(individual) permits, it specifically
provides for the concept of mitigation to
reduce adverse environmental effects.
The Council of Environmental Quality's
National Environmental Policy Act
lmplementing‘Regulationa and the
gection 404(b)(1) Guidelines also provide
for using mitigation o reduce adverse
environmental effecis prior o
determining whether the effects are
gignificant. Section 230.7(b)(1) of the
section 404{b)(1) Guidelines do not
require that general permits {including
pationwide permits) comply with
§ 230.10{a) {alternatives analysis) of the
404(b){1) Guidelines. An alternative
analysis which includes consideration of
off-site alternatives ia not required for -
evaluating projects under the
nationwide permit process. On the other
hand, it is appropriate lo avoid and
minimize impacts on-sita and to use
other forma of mitigation 10 raduce
adverse environmental effects of
natiopnwide permit activities to the

ol
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minimal impact level. In summary, the
net impact concept ing the
determination of minimal {3 consistent
with NEPA, the Army/FPA Mitigation
MOA and the section 404(b)(1)
Guidelines aa they pertain te general
permits.

After eonsidering the commants
received on Mitigation Options, we have
determined that a madified version of
Mitigation Option 2 is appropriats for
the nationwide permit program. DEs
should use the following pracedure in
evaluating natienwide permit propasals
that might require a mitigation analysis
prior ta determining whether the
proposed activity is authorized by a
particular natianwide permit,

In reviewing an activity under the
notification procedare, the DE will first
determine whether the activity will
result in more than minimal adverse
environmental effects. The praspective
permittee may, at his option, submit a
proposed mitigation plan with the
predischarge notificalion to expedite the
process, and the DE will consider any
optienal mitigation the applicant has
included in the proposal in determining
whether the net affect of the proposad
work is minimal, The DE will follow the
notification procedures and will
congider any camments from Federal
and state agencies concerning the need
for mitigation to reduce the praject's
adverge envirgnmental effects to &
miniual level. If the DE determines that
the activily complies with the termz and
conditions of the NWP, ha will noiify the
nationwide permittee and include any
conditions he deems necessary.

If the DE determines that the adverse
effects of the proposed work are more
than minimsl, then he will notify the
prospective permitise either: (1} That the
project does not qualify far
authorization under the NWP and
instruct the applicant on the procedures
to seek authorization under an
individual permit; or (2] that the prajact
is autharized ynder the nationwide
perniit subject to the permittee
submifting a mitigation proposal that
would reduce the adverse
environmenial effects to the minimal
level. This mitigation preposal must be

" approved by the DE {n writing prior to
commencing work. It will be optional
whether the DE notifies the Federal and
slate resaurce agencies of the miligation
proposal. These agencies will submit
thelr comments on what they consider to
be appropriate mitigation in their
response lo the original predischarge
notification. The DF will nat be required
to commence & second 30-day
notificatfon procedure. H the net adverse
environmental effects of the project

{with the mitigation propesal) are
minimal, the NE will provide 2 timely
rgsponse to the applicant informing him
that the praject can procesd under the
terms and conditions of the nationwids
permit.

DEs are encouraged to provide
information in appropriate
circumstances te the public on what
they will normalily consider te be
appropriate mitigation for determining
what constitutes minimum adverse
environmental effects in certain
situations and/for for certain wetland
types.

Several commenters supported
mitigation banking and the trust fund
concept, while several other
commenters objected te one or both
concepts. Ona commenter requestad
that clear guidelines should be required
for the use of mitigation banks or trust
funds. Another commenter suggested
that regional mitigation banking
strategies should be developed. Several
commenters indicated that mitigation
banking shonld only be considered as a
last resort after minimization,
regtoration, creation and enhancement
have been exhausted. One commenter
recommended thet monitoring and
utilizing evaluation methodologies
should be performed regularly to
aceount for losses and geins at banks,
Finally one commenter favored
mitigation banks because they are better
than having numerous small wetland
mifigation projects.

We believe that mitigation banking
and utilizing trust funds are scceptable
methods of mitigating for adversa
impacts that might resuht from the use of
natignwide permits. Due to the minor
nature of adverse environmental effects
caused by activities sutharized by
nationwide permits, both of these
concepis are excellent methods of
mitigating for numerous small projects.
Furthermore, apprapriate utilization of
mitigation banks for numerous small
discharges is better for the environment
because mitigation banks can result in
large blocka of contignons wetlands that
perform many functions, Appropriate
methods of utilizing these concepta
should be determined regionally,
although we expect to provide further
national guidance in the future,

Need for EIS

A few commenters felt that the
nationwide permit program as a whale
is a major Federal actian significantly
affecting the quality of the human
environment and that an EIS should be
prepared. Some felt that all ar some of
the nationwide permits would result in
more than minimal adverse
environmental effects, and that the

Corps had no evidence io suppart its
preliminary determination atherwise,
One commenier was concerned that
secondary impacts have not been
considered. In responae, we have made
a final determination that this action
does not constitute a major Federal
action significantly affecting the quality
of the human environment. In addition,
environmenial documentation has been
prepared for each proposed nationwide
permit. This documentaticn includes an
environmental assessment and, where
relevant, a section 404(b){1} Cuidelines
compliance review. Copies of these
documents are available for inspection
at the offica of the Chief of Engineers
and at each Corps distriet office, The
NEPA documents demonstrate that the
NWPs comply with the requirements for
issuance under general permit anthority,
‘This includes consideration that the
nationwide permits which may have a
potential to cause more than minima!l
adverse effects on the environment have
been conditioned to require notificatian
to the DE. In this way, we have insured
that activities will not occur under the
NWPs which wounld cause more than
mirimat adverse effocts on the
anvironment. Seeondary and eumulative
impacts have been considered in the
documentation.

Nationwide Permits

1 Aids to Novigation. One commenter
requested that this NWP be conditioned
to comply with its state CZM plan.
Another commenter requested that
predischarge notification be added to
this NWP so that applicants could be
advised that a permit is required from
that State. 33 CFR 330.4(a){2) states that
the NWPs do not obviate the need to
ohtain other Federal, state, or local
authorizations required by law. We
disagree that there is a need to add
further conditions, As such we have
retained the proposed wording.

2 Structures in Artificial Canals: Qe
commenter suggested that the tarm
“artificial canal” {s interpreted by some
to include channelized natural areas and
these should be clearly excluded in the
proposed language. Another commmenter
supported liniting the NWP to
structures gerving only single-family
residences and suggested that structures
which interfere with water circulation
be excluded. Another commenter stated
that artificial canals may support
important hubitats for fish and wildlife
and suggested that the NWP should
state that structures that may directly
impaet vegetated wetlands or
productive water bolloms are not
authorized.
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It is a valid concern that the term
artificial canal may be interpreted by
some to include channelized natural
arens. However, we believe that our
district personnel will have the
resources to distinguish between the
two. In accordance with 33 CFR 322.5(g)
structures in previously authorized
canals would have been considered
under applications for the eriginal canal
work. In grandfathered canals or in
cases where structures may not have
been congidered, the District Engineer
may use discretionary authority to
evaluate structures if more than minimal
impacts are anticipated. Therefore, we
do not find it necessary to limit
structures to those only serving single-
family residences. General condition 4
of appendix A to part 330 states, in part,
that “no activity may substantially
disrupt the movement of those species of
aguatic life indigenous to the
waterbody. We believe that this
condition will ensure that adverse
impacts to aguatic life will nol ocecur or
if they may occur will be a basis for
discretionary authority by the DE.

3. Maintenanca: We received a wide
range of comments on this proposed
nationwide permit. While a few
commenters objected to this nationwide
permit stating that it was too broad,
others commented that it was too
restrictive. However, the majority of
comments were generally supportive of
our proposed changes. Many favored the
clarification of "currently serviceable”
to allow two years for the repair or
iepiacement of those structures and [ills
damaged or destroyed by storms, fire,
floods or other discrete events. Several
commenters indicated that the proposed
NWPz contained confusing language
and requested that we define or clarify
the terms "“current safety standards”,
“substantial change”, “minor
deviations" and “within the past two
yearg” We agree that the two-year time
limit and the term “substantial change”
may have been confusing to some so we
have reworded the provision for the
two-year time limit for repair or
replacement for certain structures and
fills to clarify our intent, and we have
deleted the term “substantial change”.
However, experience has shown that all
siructures and fills require maintenance
periodically, As a part of this
maintenance effort it is important to
note that improvements in technology
and concerns for public safely warrant
minor deviations for repair and
replacement activities, As such, we have
retained the terms “current safety
standards” and “minor deviations” to
provide the lexibility necessary for this
nationwide permit to keep pace with

construction technology and public
safety. As with all nationwide permits,
activities performed under this
nationwide permit must comply with the
terms and conditions of the nationwide
permit. Further, it should be noted that
the DE has the authority to further
modify or restrict this nalionwide permit
or to assert discretionary authority over
any specific activity where the adverse
environmental effects are more than
minimal,

4. Fish and Wildlife Hurvesting,
Enhancement. and Attraction Devices
and Activities: As a part of the proposed
modification of this nationwide permit,
we were seeking comments on whether
to add small aquaculture aclivities to
this nationwide permit. In response to
this, we received many comments that
objected to the addition of small
agquaculture activities to this nationwide
permit, while other commenters,
including sema state agencies requested
that we define this term before we seek
public comments, Howevaer, a few
commenters suggested that we include
amall-scale shellfish aguaculture
activities since this activity has a long
and successful tradition. We agree that
traditional clum and oyster farming and
harvesting activities have only minimal
adverse environmental effects, In fact,
these activities themselves are
environmentally sensitive and are
dependent upon a healthy aquatic
environment for their continued success.
As such, we have added shellfish
seeding to this nationwide permit
provided this activity does not occur in
wetlands or vegetated shallows.
However, after reviewing lhe comments
we received in response to the term
“gmall aquaculture activities,” we have
decided not added other aguaculture

. activities to this nationwide permit.

However, we believe that these types of
activities can be accomplished in most
cuses with minimal adverse effects on
the environment, including the aquatic
environment, and may be appropriate
for a regional general permit under
certain conditions.

5. Scientific Measurement Devices:
Most of those who commented on this
permit agreed to the added activities. A
few were concerned that there was no
description of what would be
considered as a "small” weir or flume,
and structures might be permitted that
would interfere with migratory fish. To
address these 1ssues we have limited the
quantity of fill for small weirs and
flumes to 25 cubic yards consistent with
the limits imposed by nationwide permit
18. Also we have required & notification
on those small wairs and flumes
requiring a discharge of more than 10

cubic yards of fill material. Such
notification requirement should provide
the opportunity for a review of those
activities large encugh to affect
migratory fish. Furthermore, general
condilion 4 has been modified to reduce
potential disruption of migratory fish.

6. Survey Activities: Some of those
commenting misunderstood that the
naticnwide permit specifically does not
authorize discharges associaled with
drilling, roads, and well pads. A second
concern was killing aquatic organisms,
especially endangered species, by the
blast shock during seismic tests. The
NWP is clear that drilling, roadway and
well pads are not authorized. The :
district engineer must be gulded by the
presence or ahsence of endangered
speciss habitat in his consideration to
regionally condition or take
discretionary authority over seismic test
operations involving discharges.
General condition 1l requires that the
permittee notify the DE if any listed
species or critical habitat might be
affected or is in the vicinity of the
project. In such cases, no work shall
begin on the activity authorized by the
NWP until the permittee is notified by
the DE.

¥, Outfall Structures: Several
commenters recommended that this
nalionwide permit should not apply to
activities exempt under NPDES, such as
some stormwater outfalls, or in states
that have not assumed responsibilities

_ under NPDES from the EPA. Others

stated that review of outfall structures
under both NPDES and this nationwide
permit ware negligent in recognizing the
requirements for review under the
NHPA. It was recommended that the
Corp obtain clearance from the
appropriate SHPO prior to any written
nationwide permit verification.

In response to the above comments,
wa refer to the “notification” procedure
required for this NWP, The DE may add
conditions on a case-by-case basis for
any activity where it is determined that
conditions are necessary to satisfy the
terms and conditions of the natfonwide
permit. Further, general condition 12
requirea the permittee to inform the DE
if the suthorized activity may adversely
affect any historic properties. Where
such properties may be affected, the
permittee may not begin work until the
DE has satisfied the procedures at 33
CFR 330.4(g).

A few commenters agreed with the
proposed revisions to this NWP, since it
would authorize outfalls, previously
aunthorized in compliance with, or
otherwise exempt from NFDES.

Some commenters objected to the
advance “netification”, as they felt it to
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be a duplication of reporting systems
since the Corps is presently notified of

ing NPFDES permit applications. Of
these commenters, one alsa objected to
the DE's ahility te add conditions
without divisien approvalk.

Many esmmenters objected to the
proposed revisions for this NWP. The
stated concerns included: a lack of citing
criteria, no design specifications for the
outfall structure itself. or associated
consiruction methodologies; reliance on
NPDES regulation is inappropriate since
it fucuses primarily on impacis

_ associated with effhient, and does not
satisfacforily review activities subject to
section 404 regulations; application of
the section 404(bj(1) Guidelines should
be required since they are not addressed
under NPDES regulations. Further,
concern was expressed over impacts
relating to structures, fills, and efftuent
discharges into special aquatic sites.

We believe that the incorporation of
specific design criteria for ontfall
siructures in the NWP would be
fmpractical, due to the variability in the
size of stractures, preparatory work
required and construction materials
utilized. However, the concerns raised
by these comments can be addressed
throngh the required natification
procedure at § 330.1[e}. Under the
notificatien precedure the DE will
engure that the activity complies with
the terms and conditions of the NWP
and further, that the adverse impacts on
the aquatic environment, and cther
aspecta of the public interest are

" individually and cumulatively minimal,
It ig the responsibility of EPA pursuant
to section 402 of the Clean Water Act to
regulate the effluent of outfall structores.
The Corps has responsihility for those
activities asanciated with the
canstruction of these structures, These
activities can be effectively regulated by
this NWP through the notification
procedure, which does address
construction impacts to special aquatic
sites. We have considered all comments
received in response to this nationwide
permit and have retained the wording as
proposed.

8. Oif and Geas Sirvctures: Many
cammenters abjected to this NWP on
the basis of general environmenta)
concerns associated with oil drilling
structures. Others suggested that this
NWP nat apply in sensitive areas such
as wetlands, riverbeds, mudflats, and
marine sanctuaries. One commenter
supported this NWP but sugeested that
notification procedures be implemented.

This NWF authorizes ofl and gas
structures only within areas leasad for
such purposes by the Department of
Interior, Minerals Management Service,
In addition to the Corps NEPA

documentation for this NWF, the Service
prepares NEPA docnmentation before
issuing a lease which also sddresses the
environmental impacts of oil drilling. In
accordance with 33 CFR 322.5(f], the
Corps review is limited to the effects on
navigation and national security,
Consigtent with this review we are
therefore retaining the proposed
wording of the paragraph to exclude
established danger zones and Corps/
EPA Dredged Material Management
Areas.

8. Struetures in Fleeting and
Anchorage Areas: Two commenters
inquired whether "structures” include
filling activities under section 404
authuority. Only section 10 structures
which do not involve filling activities
are guthorized by this NWP. Other
NWPs (i.e. NWP 18, NWP 25, ete) may
he applicable if the terms and conditions
of those NWPs are met. One commenter
asked if NWP 8 applied to established
ur proposed to be established flesting or
anchorage areas. NWP 9 applies to all
fleeting ar anchorage srea that have
been establiehed by the U.S. Coast
Guard. One commenter expressed
concern that no limits were propossd on
the size and design of the structures. We
disagree that size and design limits are
needed. NWP General Condition 1,
Navigation. will not allow any stroctures
that would cause more than 8 minimal
adverse effect on navigation.

10 Mporing Buoys: Two commenters
suggested that restrictions be placed on
water depths and type of anchors to be
used under this NWP. Another
commenter listed specific sensitive
regional areas that should be excinded
from the NWP or have mooring Limits
established. Two commenters expressed
concerns abont cumulative impacts from
the installation and/or nse of mooring
bugys. Comments regarding specific
areas that should be excluded or other
special restrictions that are needed to
protect special ereas such an shelifish
beds or submerged aguatic vegelation
c¢an, and ghould, be more appropriately
dealt with by the addition of regional
conditions. Based an our experience, we
do not anticipate that the mooring buoys
and anchorsge zystems will have more
than minimal adverse effects either
individually or comulatively.

1. Temporary Recreational
Struciures: Saveral commenters
suggested that the terms “temporary”
and “seasonal” should be repiaced with
a specific lime limitation and that the
size of strectures be more clearly
defined. Several commenters favored
excluding the use of the NWP in shallow
water areas or vegetated shallows. Two
commaentiers recommended that the
NWP be used only for discrete events,

Two commenters expressed concems
about navigation safety and witk other
water related recreation. Several
commenters indicaied that state
approval must be obtained [or these
structures. We digagree with the
approach of placing time limitations on
temporary or seasonal structures
because of the seasonal variations for
recreation from region 1o region.
Regienal conditions can be developed
for the NWP and/or District Engineers
may use discretionary anthority en a
case-by-case basis if duretion, structure
size or location require such action.
Limiting the NWP to discrete events
would greatly reduce its utility. In
appendix A to part 330, general
condition C. 1 states that no activity
may cauge more than a minimal adverse
effect vrr navigation. Section 330.4(b}{2]
states that NWPs do not obviate the
need to obtain other Federal, state, or
local authorizations required by law.

12. Utifity Line Buckfill and Bedding:
We ure clarifying that this NWP does
not apply to file or similar drainage
warka (although it does apply to pipes
conveying drainage collected from
another area} and that material resulting
from trench excavation can be
tempeorarily sidecast into waters of the
United States, provided there is little or
no flow to disperse the excavated
material, Alza all exposed slopes and
streanthanks must be stabilized
immediately upon completion of the
utility line. In addition, the area of
waters of the United Stules that can be
disturbed must be limited to the
minbmum necessary to construct the
wility line, We have received frequent
questions as to whether this NWP was
restricled lo crossing-type situations, as
is typically the case in NWP 14. There is
nothing in the language of the NWP to
restrict use of this NWP to crossings, nor
was there any intention to do se.
Adverse environmental effects wiil be
minimized by complisnce with the terms
and conditions of the NWP, including
the requirement to restare the area to its
praconstruction contours and the
requirements to avoid and minimize
discharges of dredged or fill material to
the maximum extent practicable.
Furthermiore, in wetlands the top 8" 1o
12" of the trench should generally be
backiilled with topsoil from the trench.

Many commenters ohjected to the six
months that sidecast material may
remain in walers of the United States
and snggested shorter periods ranging
from 14 to 60 days. We considered that
these suggestions have some validity
and have reduced temporary sidecasting
to three months, Furthermare,
considering the variation in terrain
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ronditions throughout the country we
encourage the DEs to further address
this issue, as appropriate, with a
regional condition.

Many commenters requested that a
DN should be required for this NWP
based on the fact that these could be
major projects affecting large areas of
wetlands of varied types with the
potential for significant impacts to fish
and wildlife, endangered species, or
water quality.

We believe that major utility lines will
have litile opportunity to escape our
notice and this fact will allow the DE to
assert discretionary authority, where
apprepriate. This will minimize the type
of losses described by the commenters.
This would also apply to several
comments requesting a limit on the size/
length of the project that may be
considered under this NWP.

Several commenters noted the
potential for a french drain effect cuused
by backfill being more permeable than
the native soil which may drain
wetlands. This appears to be a valid
concern. However, we believe this
condition would be controlled through
normal construction techniques. Further,
this condition should normally cease
after the disturbed soils have an
cpportunity to settle and compact. It
should be further noted that this
problem as well as other difficult soil
management characteristics will vary
throughout the country and can be
easily addressed by regional conditions.
if necessary.

Severa)l commenters suggested that
sidecasling in special aquatic sites be
prohibited. We believe that the NWP, as
written, has the affect of minimizing the
adverse effects to special aquatic sites.
This, combined with the ability of the
DE to condition the NWP and assert
discrationary authority, assures minimal
impact.

Many commenters had concern over
the requirements to replace tha top 6” to
12" of topsoil. In approximately equal
numbers they either considered it
impractical to strip, sture and retrieve
this thin veneer of soil or they wished
that at least a minimum of 12" should be
replaced with even more stringent
conditions for protecting stored soil
material from erosion. dehydration ete,
We helieve that 6 to 12 inches is
sufficient for resturation of a wetland
coadition. However, the permitiee may
replace more than 12 inches at his
oplicn.

Several commenteis requested that
this NWP be modified to include
overhead utility lines. Overhead utility
lines have traditionally been Installed
on towers or similar structures that do
not involve discharges of dredged or fill

material into waters of the United
States. However, discharges essociated
with tha constraction of such structures
may be authorized by one, or more,
other nationwide permits. To assure
adequate evaluation of navigation and
other factors of the public intereat, we
have not expanded this nationwide
permit to include structures in Section
10 waters.

13. Bank Stabilization: Many
commenters favored the expansion of
the NWP 13, believing the environment
was reasonably protected. However,
some commenters were opposed to
expanding the NWP 13, These
comunenters were concerned about
piecemeal cumulative impacts, loss of
special aguatic sites, use of unsuitable
materials, such ag asphalt, car bodies,
and trees, secondary impacts to
adjacent upland riparian areas, and lack
of need. Many commenters
recommended that vegetative shoreline
stabilization techniques be encouraged
in lien of bulkheuds, while a few
recommended that NWP 13 only allow
the use of rip-rap. Some commenters
recommended that more than 1 cubic
yard of discharge and some sparse
vegetation impucts be allowed, while
others favored limiting the NWP 13 to
lass than 200 feet,

Shoreline stahilization devices and
methods (e.g., bulkheads, seawalls, rip-
rap, vegetative plantings] are typically
constructed to prevent the loss of upland
property from eroston. However, the
rate of erosion can vary substantially
from shoreline {0 shorcline. In some
cases there may be no apparent erosion.
In other cases there may be aceretion. In
luw wave energy areas, wetland
vegetation often exists and functions as
a shoreline stabilizer and erosion
prevention. In view of the above, we are
retaining the proposed wording of the
paragraph. The commenters' concerns
should be ulleviated by the terms and
conditions which prohibit discharges in
special agquatic sites, including
wetlands, the use of unsuitable and
toxic materials, end the requirement
that the proposed stabilization be the
minimum necessary. In some cases,
where the impacts may be mora than
minimal {i.e., shorelines greater than 500
{eet, and/or greater than 1 cuble yard
per linear foat of shoreline), nutification
to the DE is required as per the general
condition in part C {13}. The intent is to
accommudate a wide range of users,
techniques and materials with minimal
time deluy and maximum protection of
valuable wetland resources.

14, Road Crossing: Many commenters
jindicated that this NWP should be
eliminated or reduced in scope for a
mumber of reasons including the

following: it is not consistent with
section 404{e] of the Clean Water Act,
the section 404{b){1} guidelines, and the
mitigation MOA,; should include
notification for all erossings; lacks
careful consideration of the term “single
and complete project”; does not address
low flows in the movement of aquatic
organisms; lacks compensation for lest
flood storage; a lack of resource agency
review; cumulative and secondary
impacts are not adequately addressed;
and that it should include mitigation for
alt wetland acreage loss.

Several commenters expressed
support for this NWP, stuling that there
should be no limit on the length or
acreage of a crossing. They further
indicated that mitigation should not be

_requirad and that the delineation of

special aquatic sites would be
burdensome.

We have carefully considered these
comments and have decided to modify
this NWP to assure that prajects
authorized by this NWP have only
minimal adverse effects on the
environment. We have revised the
lunguage of this NWP to provide fur the
maintenance of low flow and the
movement of aguatic organisms. The
nolification procedures have been
revised to include a review by the
appropriate resource agencies. Based
upon our evaluation of this NWP, we
believe it is consistent with the Clean
Water Act.

15. U.S. Coast Guard Appraved
Bridges: Several commenters expressed
concern over the absence of limits on
the size of fills that may be addressed
by this NWP. Based on the requirement
for notification on this NWP -nd the
ability of the DE to assert discretionary
authority should the nature of the
impacts warrant, it was decided not to
impose such limits.

The resource agencies should be
included in the notification process. This
has been changed to include the
resource agencies in the notification
process.

Several commenters expressed
soncemrn over the inclusion of approach
fills in this NWP. It was our belief that
the Coast Guard permit process
comhined with the DE's independent
review of the required notification
would provida adeguate safeguards and
ensure minimization of impacts to
special aquatic sites. However, upon
further consideration, we believe that
given the potential impacts of some
approach fills it is more appropriate to
conducl! an individual permit review.
Accordingly, approach [ils have been
deleted from NWP 15.
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18, Reiurn Water From Upland
Contoined Disposal Aregs: Some
commeniers requested that the states
should be given an appottunily to issue
generic water quality certification as
well az a site-specific certification or
waiver, Based upon the Corps'
expertence and knowledge of dredging
and disposal operations, we believe that
technology is readily availabie to
conirod the quelity of return water from
contained upland disposal sites. Any
adverse emvironmental effects resulti
from this type of activity waonld be
minimal provided the effluent meets
established water quality standards and
adeguate menitoring of the activity ig
performed fo assure eompliance with
these standards. With this in mind, it
was our intent with the proposed
language of this NWP to clearly provide
the states an opportunity ta review each
activity under this NWP authorization to
assure compliance with the stale's
standards, This is clearly a requirement
In those states that have denjed waler
quality cestification for this NWP
authorization, However, in seme Corps
districts the standards for such effluent
have been established jointly by the
Federal and state agencies and are
readily available for public information,
In cases, where water quality standards

: are established, we see no need to

require additional state review unless
the state has denied certification for the
NWP authorization. As such, we have
deleted the provision reguiring a aite-
specific certification or wajver under
section 401. However, we reiterate that
a prospective permittee must receive an
individual certification or waiver from
the state in those states that have
denied water quality certification, for the
NWP authorization,

Several commenters indicated that
this NWP was not appropriate since it
would not allow adequate review of
contatnmen! design, quality of the
effluent and the patential {o cause
irreversible damage. We believe that
these issues will be thoroughly
addressed, as they have been in the
past, by the state water quality
certification process.

One commenter suggested that sinca
dredging and vpland disposal are
congidered “de minimis” and do not
require 401 certification, thig activity
should not require authorization. This
NWP is responding to the return of
effluent to waters of the United States
and is not intended tg address dredging,
The effluent has heen adminijsiratively
defined as a discharge of dredged
material,

A few commenters requested thai
wetlands which develop on dispesal

sites should not be considered
jurisdictional wetlands. We de not
consider that such a condition ig
Appropriate. Rather, such cases should
be evaluated on a cage by case basis to
determine whether jurisdictional
wetlands are present. In accordance
with owr regulations, such areas
generally are not jurisdictional wetlands
unless the disposal cperation has been
abandoned,

17. Hydropower Prajects: Muny
cummenters expressed concern with
regard to the expansion of this NWP to
include all bydropower projects
authorized by the Federal Energy
Regulatory Commigsion {FERC], noting
that very large projects with the
potential for major impacts could he
authorized without adequate review.
There was considerable concern that the
FERC process was not compatible with
the Corps process. Concern was alsa
expressed that the broad nature of the
types of projects that could be
authorized was conlrary to the intent of
the nationwide permit programta
simplify permitting of minimel impact
activities of a similar nature. Several
commenters had expressed support far
the expanded NWP considering that it
would elintinaie regulatory duplication
and that the FERC process wauld
adequately address environmentgl
Concerns. In addition, there were g
variety of other comments
recommending conditions or
modificationg of the proposed NWP.

After careful consideration of ail
comments, we have decided to rejgsue
this existing NWP with only minor
changes, In addition to the Corps NEPA
documentation for this NWP the FERC
also addresses envirenmental connerns
for thoge smalt kydropower projects at
existing reservoira, which are covered

" by this NWP. We have expanded this

NWP to include thoge projects which
FERC has granted an exemption fram
licensing pursuant to section 408 of the
Energy Security Act of 1986 and section
30 of the Federal Pawer Act, as
amended. This exemption can apply 1o
hydropower projects up to 5000KW. We
have also included hydropower projects,
at existing reservoirs requiring
individual licenges, up lo 5000KW, the
same limit that applies to exemplion
projects. We have retained the .
notification requirement for this NwpP,
since we believe that a notification
requirement for small hydropower
Projects under the revised Limits may be
necessary to ensure that some of theze
projects have minimal adversa efiects,
We believe that thig expansion of the
NWP is only miner and only those
activitieg with minimal advergs

enviroumental effects can be guthorized
by this Nwp.

18. Minor Discharges: Many
tommenters objected to the expansion
of NWP 18 from 10 to 25 cubic yardy;
including fill in wetland areas ang other
special aquatic sites: and eliminating the
siream diversion restriction, Many gthe-
coramenters requested that greater
quantities of material fover 25 cubic
yards) or unlimited quantities he
authorized, while restricting use of the
NWP to Yo acre in special aguatic sites,
including wetiands. We disagree with
any changes to the quantities specified
in the proposed regulations because we
believe they aze reusonable levels. We
are requiring notification far al
proposals over 10 cubie yards and for alf
projects involving special aquakic sites,
including wetlands. DEs will he able to
exert discretionary authority ar add
appropriate conditions to redyce any
adverse impacts in special aquatic sites,
or determine the project to have more
than minimal impacts. We have changed
the wording of this NWP ta clarify that
discharging materizl for the purpase of
siream diversion is probibited. One
commenter requested a restriction thal
upland praperty or fastland couldn't be
created by this NWP, We disagree that
such & restriction sheuld be inchided.
Many commenters requested that the
netification requirement be drapped
because the actions are minima} by
definition of an NWP. We disagree
becuuse a DE should be given the
oppartunity to review proposals over 16
cubie yards and thoge in special aquatic
sites. Several commenters requested
that mitigation be required in special
aquatic sites and that "“flooded™ be
defined. Mitigation should be required if
it is deemed necessary by a DE. Sce
section 330.2 for more information on
flooding. Finaly, several commenters
requested more untformity in the
quantities and acreage impacted
between the various NWPs such as
NWP 14, 18, 18 and 26, We agree and
have adjusted NWP 19 to be congsistent
with NWP 18 by increasing tha
quantities of NWP 10 ta 25 cubic yards.
We have mede one additional change in
wording by combining the secand
sentence of “d” with “b™, so that it is
clarified that tha ¥ o acre limit applies
to the fooiptint of the discharge as well
as the area flooded or drained, We do
not ggree that the X o limit should be
changed.,

19. Minar Dredying: Sevcral
commenters supported the proposed
ingrease in the guantity limitations from
10 to 20 cubic yards while several other
commenters alsa favored increasing the
quantity and making the yardage
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limitations consistent with NWP 18,
Several commenters recommended that
dredging should not be allowed in
sspecial aqualic sites. A few commenters
also expressed concerns about potential
sediment toxicity and requested testing
of the sediments prior to dredging. Three
cummenters indicated that they beliave
this proposed NWP involves a discharge
and that section 401 water quality
cerlification should be required.

We have reviewed the comments and
agree that making the volume limitations
of NWPs 18 and 19 consistent has merit.
‘[he maximum quantity of dredging
authorized by this NWP has been
increased to 25 cubic yards. We agree
that some types of special aquatic sites
such as coral reefs, submerged aguatic
vegetation beds, and wetlands as well
as anadromous fish spawning areas
should be exciuded from this NWP and
ta further ensure the impacts will be
minimal we are including activitics that
would degrade such sites through
siltation in this exclusion, However, we
believe that dredging quantities of 25
cubic yards ot less in other special
ayuatic sites (i.e.. riffie and pools,
sanctuaries, and mud flats) would result
in only minimal adverse effects on
environment, provided the activity
complies with the terms and conditions
of the NWP. With the exclusion of coral
reefs, submerged aquatic vegetation
beds, and wetlands, we believe that
increasing the dredging limitation to 25
cubic yards would still result in only
minimal adverse environmental effects
both individually and cumulatively.
Areas containing contaminated
sediments have generally been
previously identified. We believe that
this issue can be addressed through by a
regional condition of this NWP or by
activity-specific conditiona required by
the DE, if necessary. Regional condilions
cun be developed to exclude known
contaminated areas [such as sites on the
NPL] or to require tesling in areas of
sugpected contamination. Furthermore,
we are encouraging DEs, where there is
reason 1o believe the matcrial to be
dredged is contaminated, to consider
exercising discretionary authority. The
assertion that ‘de minimis"” soil
movement associated with dredging
uperations constitutes a discharge under
section 404 is specifically addressed in
the Corps’ regulations at 33 CFR 323.2.
Since 19877, the Corps has consistently
held that section 404 does not apply to
incidental soil movements during '
normal dredging operations. In order to
be more consistent with NWP 18, we
have changed the title of this NWP {o
"Minot Dredging”.

20, Ol Spill Cleanup: We have
determined, based on our evaluations,
that fills discharged under this NWF are

.very small, infrequent, and at widely

scattered locations. Therefore, the
benefits to be accrued from expeditious
oil spill cleanup far cutweigh the
impacts resulting from minor fills
associated with cleanup operalions. In
addition to compliance with Federal
regulations at 40 CFR 300 and 40 CFR
112.3 and a State Contingency Plan (if
one exists), NWP 20 also requires
approval by the Regional Response
Team, which further safeguards
implementation of cleanup operaticns
on a case hy case basis. Further, we
believe those parties responsible for
overseeing implementation of the
National Oil and Hazardous Substances
Pollution Contingency Plan and the Spill
Contrel and Countermeasure Plan insure
environmental compliance and re-
establishment of pre-existing conditions.
While most commenters agreed with
the revisions propesed for NWP 20, one
commenter recommended that State
representatives be contacted, regarding
concurrence with State contingency
plans, whila ancther commenter
similarly recornmended that cleanup be
in compliance with State and Federal
Contingency Plans. We agree with this
recommendation as it acknowledges the
patential requirement for compliance
with the State Contingency Plan, if one
exists, without overburdening the
applicalion with compliance under the
terms and condilions of the NWP.
Therefore, we have reworded this NWP
to include any State Contingency Plan.
21. Surface Coal Mining Activities:
Many commanters expressed concern
that the Department of the Interior’s
Surface Mining Control and Reclamation
Act (SMCRA) environmental procadures
were inadequate as the procedures did
not afford protection to existing
wetlands and other aqualic resources
and therefore opposed this NWP, There
were concerns that surface mining
projects resulted in large impacts to
wetlands and water guality. A few
commenters recommended that impacts
to special aguatic sites not be
authorized by the NWP. One commenter
stated that the NWP should be revised
ta allow impacts to special aqualic sites
where they constitute only a minor
portion of the total mining area or within
other threshold limitations. Some
commenters were concerned that
Section 106 of the National Historic
Preservation Act was not being
complied with on these mining
activities. )
geveral commenters believed that the
Department of the Interior's Office of

Surface Mining and states wilh.
approved programs were capable of
protecting wetlands and aquatic aycas
and opposed the notification and
wetland delineation requirements as
unnecessary duplication of effart. One
commenter proposed that the notice
under 30 CFR 773.18 could satisfy the
notification requirement ot that the
Corps should natify DOI after final rule
and urge them to amend their rule to
avoid duplication. Some commenters
requested that coordination with the
resource agencies be required.

Other commenters recommended 1:1
mitigation of functions and values for
aquatic resources, requiring notification
for mining activities impacting greater
than one acre of waters of the United
States, and revising the title of the NWP
1o “Surface Coal Mining Activities"”.

In addition to the Corps NEPA
documentation for this NWP the
Depurtment of the Interior's SMCRA
program also addresses environmentsl
concerns for activities under its
program, The SMCRA program sets up
requirements for the use of “"bast
technology cwrently available” to
minimize impucts to fish and wildlife
resources and water quality- Wetlands
are defined as in the Corps regulations.
Also, wetlands and riparian vegetation
are specifically designated in SMCRA
regulations as resources for which
protection is reguired. DOI and SMCRA
permittees must congider impacls on
historic properties, endangered species,
and coordinate with the U.S, Fish and
wildlife Service under the FWCA. Aleo,
in accordance with SMCRA other
Federal and state agencies are provided
notification well in advance of the
applicant's notification to the Cotps.
Therefore, we believe additional
coordination with agencies would be
unnccessary duplication. Howsver, we
beliave the 30-day notification and
delineation of affectec. special aquatic
sites, Including wetlands, are necessary
ta ingure that the DE has the opportunity
1o assert discretionary authority when
he believes impacts are more than
minimal and mitigation is not proposad
to reduce these impacts. We believe the
amounit of mitigation that may be
required should be determined by the
DE. Thae DE is better able to determine
impacts and appropriate and practicable
mitigation for his geographical region.
We believe revising ihe title of the NWP
1o “Surface Coal Mining Activities”
would provide clarification concerning
activities avthorized, and we have
adopted that recommendation,

22. Removal of Vessels: One
commenlter requested that the terms

v minor fills”, “tempaorary structures”,
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and “structures™ be defined and one
commenter suggested that the definjtion
of “minor fill"” be the same as the
requirements of § 330.8{B)(18): Severa]
commenteras were pleased to see the
requirement to coordinate to €nstre
compliance with the Natjunal Historical
Preservation Aot {NHPA) and the State
Historic Preservation Officer (SHPO).
One commenter Suggested that vessels
greater than 56 years of age be
evalualed, in consultation with the
SHPQ, for listing in the National
Register and thoge eligible or listed on
the National Register could he evaluated
as an individual permit. Ope comnienter
requested that the NWP be added to tha.
list of activities Fequiring pre-discharge
notification, since affected parties may
Not receive sufficient notificy tion that a
state permit may be needed.

We do not agree the terms “minor
fills,” “temporary structures,” and
“structures” require defining since thege
terms are intended to ba subject to the
DE’s interpretation on & case-by-cage
basis as & project is being evaluated.
The criteria described in. § 330.6(B)(13)
for mingr discharges of dredged or fil)
material could be used as 3 guide in
evaluating the environmental impacts,
but is not meant to he 3 definition of
“mingr fill”, Requiring the applicant to
check the Register of Historic Places to
determine if the vesse] or sirtcture is
listed or eligible for listing prior to
removal should engure against
unauthorized removal, We do not egrec
that vessels at least 50 years of age
sheuld not qualify for the NWP and be
evaluated as an individya] permit, Any
vessel listed or sligible for listing in the
National Register may be removyed
under the NWP ag long as they have
complied with the NHpA and consulfed
with SHPO. We do not agree that a pre-
discharge notification Procedure should
be added to ensure the upplicant
complies with state permit requirements,

23. Approved Categorical Exclusions:
Several commentersy were opposed i
the propnsed NWP. A few commenterg
indicated that the NWP allows Federal
agencies to circumvent the
environmental review process and
suggested that their activities should be
evaluated under indjvidua] permit
review. One commenter raquested that
the NwWp language clearly indicate that
the Chief of Engineers doeg not approve
another agency's Categuorical Exclusion
but rather approves application of the
NWP. A few commenters indicated that
the notification requirement is self-
defeating, unnecessary and negates the
utility of the NWP., Several commenters
favored excluding fill in special aquatic
sites,

The establishment of categorical
exclusions is consistent with the Counci]
on Environmenta) Quality Regulation for
Implementing the Progedural Provisions
of the National Environmental Policy
Act [40 CFR part 1500}, Prior to an
Agency's categorical exclusion bei
approved for inclusion in the NWP, the
Chief of Engineers will conguct a pubtic
interest review by soliciting pubtic
cumment. Not all egency categorical
exclusions gre accepted under this

WP. In some cases only parts of
categorical exclusions are accepted or
they may be accepted with certain
conditions for approval under the NWP,
We ran and have required notification
to DEs whera &ppropriate and necessary
for specific categorical exclusions.
However, we do not believe it is
appropriate to require notification
acrosg the board and therefore have
deleted the last paragraph of the
proposed NWP, which requirgs
notification for fills in special aquatig
sites, including wetlands,

24. State Administered Section 404
Programs: Although only two comments
were received, both commenters
supported the NWP 24, One commentsr
Trequestad that the Corps retain the right
to veto or modify the State
Administered section 404 permits, Thig
NWP authorizes only section 10
activities within the jurisdiction of the
stale 404 program (i.a, historic navigable
waters). Therefore, jt {g Inappropriate
for the Corps to modify, suspend, or
revoke individual state-administered
gection 404 permits, However, it is noted
that the EPA has the right to conduct
Programmatic reviews of the state-
administered section 4M programsg,

25. Structural Discharge: Several
commenters expressed support for this
NWP 85 a means of reducing regulatory
burdens on the public. Severa]
commenters requested that this NWp
specifically exclude non-water
dependent structures, except those
listed. We believe the wording
restricting thia NWP tg structural
members for standard pile supported
structores, with the exclusions already
in place are adequate,

A few commenterg requested an upper
fimit on the area of impact authorized
under this NWP be included. Given the
limited actual footprint of impact typical
of the types discussed in the NWP we
consider that such a limit ig not
Tequired,

A couple of commenters requested
that the structures referenced in RGL,
90-8 be authorized in thig NWP. The
appropriate inclusions from previous
RGLs have been incorporated in these
NWPs and refiect the experience gained

in implementing the program in the past.
Those not included were considered .
inappropriate for an NWP,

A couple of comments requested that
bulkheads and fiil in special aguoatic
gites be excluded from this NWP, we
believe that the NWP, as written,
excludes actua! fill in special aguatic
sites and that bulkheadg are not
standard pile supported structures,

28. Headwaters and Isolated Waters
Discharges: In the Federal Register
notice of April 10, 1991, we stated that
we were considering changing the
acreage limits of NWP 25, Presently,
discharges of dredged or fill materia)
that cause the loss or substantial
adverse modification of one to 10 acresg
of waters of the United States require a
predischarge notification, Activities that
affect less than one acre may proceed
without notifying the Corpa. We
Proposed 3 options for the acreage limnits
that would define when a predischarge
notification must be submitted, and we
sought comments on these options,
These optiong were:

Option 1: 1 to 10 acres,

Option 2: 1 to 5 acres,

Option 3: % to § acres,

There are other acreage limity that
could huve heen adopted and the Corps
sought comments on those ag well.

A great many comments wera
Teceived concerning the acreage limits
appropriate for this NWP.
Approximately half the tommenters
favored retaining the 1 to 10 acres
stating that many projects, including
those still in the planning stages, haye
relied upon the Dlexibility offered by this
NWP. An equally large number of
commenters favored reducing the
acreage of this NWP sta ling that it
represents an unacceptable cumulative
loss of wetlands. Some commenters
favored the total elimination of this
NWP since, in their view, it does not
conform with the provisions of section
404{e) of the Clean Water Act,

Based upon review of the commenls,
arnd based on our experience and
judgement eoncerning the potential for
adverse effects on the environment
associated with the various alternatives,
we determinad that the appropriate
limits for this NWP at this time should
cantinue to be one (1) to ten (10) acres,
subiject to the Predischarge notification
and requiring mitigation to engure that
adverse environmental effects aro
minimak Activities that affect less than
one {1) acre may proceed without
notifying the Corps, Those that affeet
over 10 acres require authorization by
an individual or regional general permit,
Mitigation cannot be used to lower the

- acreage limits fe.g,, if project affects 2
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acres of wetlands a prospective
permittee cannot create 1.1 acres to get
below the 1 acre limit}. The Corps will
continus to monitor the efects of NWP
28 and the appropriatenass of the
acreage limits-as well as the caiegories
of waters that are appropriale for
coverage under NWP 26. If, in the future,
the Corps determines that lowering the
acreage limits or eliminating categories
of waters may be appropriate, the Corps
will propose such changes for public
comment. It must also be noted that the
Division Engineers and District
Engineers have, and will exercise.
discretionary anthority to require -
individual permits for activities in
certain water of the United Statea such
ag high quality wetlands.

Many cornmenters recommended that
the resource agencies be included in the
notification process for this NWP. We
have decided to soliclt comments from
the resource agencies during our
notification process. This process is
discussed in the preamble Janguage at
seclion 330.1{e). There ware weveral
recommendations for minor revisions to
the language of this NWP and where
they would simplify or clarify the
meaning these changes were made.

The predischarge notification (PDN)
process and the requirement o make an
immediate determination of what
constifutes a "loss or substantial
adverse modification” has made use
this permit so complicated that it has
defeated the purpose of this NWP; that
is, to reduce regulatory delays and
burdens on the public, to place greater
reliance on state and local controls, and
to free our limited resources for more
efiective regulation of other activities
with greater potential for adverse effacts
on the aguatic environment. As a part of
this regulation, we have modified the
complex 20-day PON process currently
required for this NWP and replaced it
with a simple 30-day PDN. Furthermore,
we have modified the acreage measured
from the “loss or substantial adverse
modificstion” to the filled area plus
flooded, excavated. or drained areas,
These changes should reduce public
confusion and make adminigtration of
this NWT simpler by making the
determination of its general applicability
clear-cut, while ensuring that large fills
in these waters with greater than
minimal adverse effects on the
environment are not authorized by this
NWP. - . -

" The term “filled area” refers to the
area of waters of the Uniled States
actually covered by fill and wag
adopted rather than the area of :

“guhstantial adverse madification,” in
order to simplify administration of this

permit. However, by including In the
acreage measurement of NWP 26,
waters of the United States that are-
flooded, excavated, or drained, those -
projects that would cause a “substantial
adverse modification” would no longer
qualify for the NWP. The notification
requirement would snsure that the DE
has the opportunity to consider such
indirect impacta from the discharge. if
the combined effect of direct and such
indirect adverse impacts would cause
more than minimal adverse affects on
the environment, the DE will assert
discretionary authorlfy and not allow
authorization under the NWP unless the
prospective permitice elects to propose
mitigation so that the adverse
environmental effects would be
minimal.

We believe that the activities
authorized by this NWP will have only
minimal adverse effects on tha
environment both individually and
cumulatively, provided the lerma and
conditions of the NWP are satisfied.
However, we recngnize that there are
circumsiances where authorization of 8
specific activity under this NWP would
not be sppropriaie. Exampl
type of siluation may include certain
types of wetlands or other aquatic
resourcas, or aguatic resources in
certaln perts of the counlry, of generally,
any sreas where the Division or District
Engineer may have concerns for the
environment that are not satisfied by the
tarms and conditions of this NWP. In
those cases, the Division or District
Engineer should assert discretionary
authority to add regional conditions ot
to revoke the NWP authorization for
activities in such areas. We believe that
the Division and District Engineers are
niore familiar with the wetlands and
other aquatic resources in thelr area and
can best determine which of these
should be subject to individual permit
evaluations or regional conditions. On
the other hand, we are encouraging
districts that have wetland types of low
yalue, where greater than ten {10) acres
of fill would result in no more
minimal adverse environmenta! effects,
or where the wetlands are adequately
reguluted by state or local agencies, 10
develop regional genera) permits for
these areas.

‘Wae believe that our expanded basis
for allowing District and Division
Engineers to assert discretionary
authority, the modified notification
procedures, the requirement for
mitigation, where appropriate, and the
revised languege for this NWP., will
assure that only those projects with
snintmal adverse effects on the -
anvironment will be authori ed by this

. and complicated

NWP. Moreover, we believe that
providing the District Engineers with a
clear mewsage to protect the
environment while maintaining the
flexibility to use NWP 26 far acoeage up
to 10 acreés, particularly in low value
areas, is consistent with the
Administration’s desire to fully protect
our environment with the least burden
on the regulated public. :

We have added a provision 1o Nwe
26 which provides for cartain
subdivisions to be traaled as 8 single
and complete project for the purposes of
determining the acreage limits of this
NWP. This provision was discussed
previously in the Preamble at Section
330.2(3).

27. Wetland Riparian, Restoration
and Creation Activities: Many
commenters opposed future discharges
of dredged and fill material associated
with reversion of a restored wetland on
private lands to ita prior condition and
use. Several commentars stated they
believed these activities would result in
a waste of time and money. We believe
that allowing restoration of altered and
degraded watlands that might not have
occurred without allowlng the option of
reversion to iis prior use and condition
is a good opportunity to increase aquatic
habitat even if it would be temporaty. |
We are of tha opinion that many of
these projacts would not be reverted
and therefore would provide Increases
in permanent habitat aver what
presently exists. We also clarify that -
Federal surplus lands, Farmers Homs
Administration invenlory properties
Resolution Trust Corporation inventory
properties that are under Federal control
prior to being transferred to the private
aector are not subject 10 reversion to
their prior condition under this NWP,
Several commenters recommended that
the Corps require the notification and
wetland delineation requirements and
conduct the monitoring and tracking of
these actions. We believe that a
notification requirement for this NWP
would be unnecessarily burdensome
since the activities authorized by this
NWP would be discussed in a contract
between the Federal government and a
jandgwner. We also believe that the
monitoring and tracking associated with
any future resioration or reversion is
best left with the federal contract
agency {USFWS. USFS, 5CS, BLM),
gince these agencies would possess -
greater knowledyge of the site and the -
terms of the contract. :

One commester believed that wetland
sestoration projects would be difficult
and recommended an
individual permit be required for these
activities. We-do not agree with this -

-
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Gomment begause there have been many
successful wetland restoration projects
around the nation. Ona commenter
stated concerns for the degradation and
elimination of protected uges in
wetlands assoriated with the U. S,
Environmental Protection Agency's anti-
degradation policy and whether the
NWP would apply o Bgreements in
effect before the issuance of the final
tule. We believe thai the purpose of
these restoration projects would not
conflict with uges associated with EPA’s
anti-degradation policy. One commenter
recommended only applying the NWP to
activities involving 10 acres or less of
wetlands. We believe this would greaily
limit the participation und opportunity
to provide enhancement of aliered and
degraded wetlands.

Many commenters recommended
expunding the scope uf the NWP to
include wetlands restoration projects
propased by all Federal, state, local and
Private entities. We believe that gl]
entities should be encouraged to
participate in wetland restoration
projects. We are concerned that
expanding this NWP ¢q a] entities could
provide for misuse since this ig g
relatively new regulatory approach to
addressing these types of activities.
However,-we did review ather Federal
programs and believe it ig appropriats to
include the wetland and riparian
restoration projests of the 1.5, Forest
Service (FS) and the Burean of Land
Management (BLM) under this NWP,

We believe the estahlished
procedures of the USFWS, FS, BLM and
the SCS are appropriate for this NWP.
The USFWS has restored approximately
55,000 acres of wetlands through
aclivities associated with private land
wetland restoration and protection
initiatives since 1987 and jg presently
restoring wetlands on approximately
2,000 to 2,500 sites per year. Under the
1980 Farm Bill and other associated
private land wetland restoration
activities approved by Congress, it is
expected that the USFWS and the SCS
will geccomplish 8,000 (o 10,000 wetland
testoration projects per year. We would
encourage other entities that are
considering wetland restoration and.
creation projects to enter intg & contact
with the USFWS ar the SCS, if
applicable, for authorization under this
NWE. We algo encourage our DEs to
develop regional general permits to
reduce the regulatory burden and
paperwork associated with evaluating
olher Federsl, state, locai and private
wetland restoration projects,

- A few commenters requested that
tidal wetlands be included, particularly
those tidal wetlandg jn Federul, state

and municipal ownership. The pregent
Programs of the USFWS, SCS, FS, and
BLM apply primarily to non-tidal
wetlands. As a resuit, we believe only
nen-tidal wetland restoration projects
are appropriate at thig time. Some
commenters recommended that we
include wetlands that have not been
degraded or alterad if subject to a
USFWS or SCS contract. We do not
believe it would be appropriate to
expand the scope of this NWP to include
wetland areas that are not altered or
degraded. A few commenters suggested
that the NWP would eRcourage
mitigation banking and serve ta meel
the goal of no net logs of wetlands. We
agree that an increase in wetland
restoration activities may generate
interest in mitigation bunking. However,
we do not believe that the activitics
authorized by this NWP can be
considered a mitigation ban k, since the
restoration activities are generally for a
specified period of time with 4 provision
for reversion of the area, and further, the
participating parties are generally
compensated by the USFWS or SC5,

One commenter recommended
expanding the scope {0 the creation of
wetlands in uplunds areas where
discharges of dredged and fil] material
into waters of the Unjted States were
necessary for the creation. We agree
with this recommendation 1o include
wetland creation in certain upland
areas. It appears to us that appropriate
upland areus for consideration under
this NWP would be cropland, pasture
land, and other upland areas designated
suitable by the USFWS and the Corps.
We believe it would be #ppropriate to
authorize discharges of dredged and fifl
material into waters of the United States
associaled with the creation of wetlands
on above specified uplands and the
future discharges of dredged and fill
mnaterial associated with the reversion
of the area \v its prior condition and uge,
if subject to a contract with the USFWS,
FS, BLM or 5CS,

A few commenters recommended that
the Corps define “binding wetland
Festorution contract”, “altered”, and
“degraded” to prevent potentiai abuge
of this NWP. One commenter slated that
&ctivities under this NWP should be
coordinated with the resource agencies,
We believe the terms are clear when
consideration is given to the wetland
and riparian restoration programs of the
USFWS, SCS, FS, and BLM. We believe
that additional coordination with the
resource agencies is Unnecessary yivan
the expertise of the agencies involved,
Additionally, with the inclusions of
riparian and upland areag we believe a
nore accurate title for this Nwp would

be “Wetland Riparian, Restoration and
Creation Activities™,

The term riparian has not been
defined in this regulation. Since this

-term is only referenced in this NWp

with applicability for thuse projects
funded or propoged by the U.S. Fores;
Service, we have relied upon the
definition developed by the 1.8, Forest
Service, .

28. Modifications of Existing Marinas:
Several commenters requested that
nolification be raquired to assure that
proposed activities are indeed covered
activities. Notification should be
required by a regional condition if this is
warranted for a specific area. Two
commenters requested that additional
elips and docks formed from existing
floats, with no additional surface arng
coverage, should be allowed. We
disagree with this request because the
inteni is not to allow any additional
slipa or docks that could result in more
Mmoorage resulting in additional water
quality and navigational or sufety
impacts. Several Gommenters objected
to the use of this NWP in required
miligation areas. We believe that it
would be appropriate to add a special
condition to any individual permit
authorizing the marina and m; tigation
arcas {o prevent future impacts to such
mitigation areas, if warranted, Few
marinas contain such mitigation areas.
Several commenters requested that the
movement of fuel handling and sewagc
pump-out facilities be specifically
prohibited from being authorized by this
NWP. Again it would be more
appropriate to regionally condition this
NWP to prevent relocation of these
facilities, if warranted, Two commenters
objected because the use of this Nwp
might impact design and safety
standards of previously authorized
marinas. If prgblems oceurred, a DE
conid use the modification procedures i
Section 330.5(d) to rectify the situation.
Also NWP General Condition | on
Navigation must be followed for the
NWT to be utilized,

28. Reserved: A few commenters
indicated that the reservation of Nwp
29 was confusing, Some thought there
was a “hidden agenda”, (i.e., that we
might issue an NWP without public
review}). We have been preparing the
revisions to the regulations and the
NWPs over the past 4 years. During that
period we have considered many
possible NWPs and deleted and added
seversl NWPs for possible proposal. To
avoid confusion, especially for record
keeping reasuns, we decided not to
renumber those NWPs which were not
affected. For the same reason we are nol
renuinbering the proposed NWPs that
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effects. Their position was that
individual permit review was mors
acceptable as the mechanism for
evainating the impacts of eranberry
related permit epplicationa.
Consequeatly, most negative comments
did not even address the limited
suggestions used in requesting
conditions or limits under which a
nationwide permit might be issued.
There has been considerable interest
from the cranberry growing industry in
developing a nationwide permit for
activities associated with the production
of cranberries. There has also been
considerable concern axpressed by state
and Federal resource agencies regarding
potential adverse impacts on equatic
resources of cranberry production
activities, such as converting existing
riatural wetlands into cranbarry boga,
The typical cranberry operation
Involves clearing and leveling of
wetlands, construction of dikes and
berms, inetaliation of water control
structures, ditching, and flooding. In
some circumstances, up io fifteen acres
of reservoir are set aside for eavh acre
-of actual bed/bog. However. every
cranberry operation is unique. There are
no standard sizes for cranberry beds
and no established water management
techniques. It is further recognized that
the commercial cultivation of
cranbetries requires large quantities of
readily-available water. Same
commenters expressed concern over the
potential impacts to water quality
resulting from cranbatry operations. We
believe that the DE will be able to
identify these potentially adverse
sitnations and assert discretionary
aathority by adding activity-specific
conditions or requiring an individeal
permit, if he feels that the adverse
environmental effects are more than
minimal or that the activity is contrary
to the public interest. We alao belleve
that it is in the best interest of the
cranberry growers themselves that they
strive to maintain water guality for the
benefit of their crops, This is
particularly impartant for those
cranberry operations that recirculate

water within their beds for repeated nse.

We beliave that by limiting this NWP to
existing cperations angd requiring
notification to the DE, any adverss
efferts to water quality resulting from
the actual discharges anthorized by this
NWP, as well as the oparatian of these
facilities, will be minimal. Purthermors,
water quality standards are specifically
evaluated by the states through the
Bectlon 401 Water Quality Certification
process, which may generate additional
-conditions on a regional basia.

Qur difficulty in developing this
nationwide permit is related to the
diversity of circumstances affecting
cranberry operations, and.the difficulty
thus angendered in determining what is
a nationully acceptable permit. Some
activities associated with ongoing -
cranherry growing operations have been
exempied by section 404{f} of the Clean
Water Act, leaving primarily
construction discharges associated with
expansions and new operations as
activities to be regulated. The
nationwide permit issued by this
regulation applies ta discharges of
dredged or fill material for dikes, berms,
pumps, water control stractures or
clearing and grading of beds agsociated
with expansion, enbancement or
modification activities at existing
cruaberry production eperations only
and does oot avthorize new cranberry
operations. This NWP is intended to
address those aperations which exist at
the time this NWP is effective. Any
changes in ranagement or ownership of
existing oparations to seek additional
use of this NWP is not appropriate. With
regard to what we identify as a single
operakion, we believe that the definition
of the term “single and complete
project” found at 33 CFR 330.2 should
provide adeguate guidance. Due to the
variability of cranberry cultivation
operations, we believe thal the DE can
best determine what constitutes a single
and complete cultivation operation.
Generally, the expansion of an existing
operation would be contignous or in
close proximily o the existing
operation. It should be further noted that
this NWP oaly applies to discharges
required for ke cultivation of
cranberries and does notl apply to
related activities such as warehouses,
processing plants, or parking areas,

We believe that new cranberry
operations are not burdened with
previous investments and technology.
Accordingly, we have net included new
cranberry cullivation operations under
this NWP.

The scope of the nationwide permit
recommended by the cranberry industry
is greater than the scope which we have
adopted for this nationwide permit.
However, we considered the potential
adverse effects on the environment, both
individaally and cumulatively, other
factors of the public interest, and the
utility of this nationwide permit
conaidering regional differences and the
likelihood of discretionary authority
being exercised at the time a district
way notified about a pending activity.
For those activities exceeding 10 acres
we believe it may be appropriate for
Division and District Engineers to

consider a regionally hased general
permit. That type of negotiation would
exceed the scope of the investigation of
options used in developing this
nationwide permit.

Several commenters expressed
concern over the impacts to fish and
wildlife resources resulting from the
removal of naberal vegetation. [tis
recognized by both wildlife experts and
the cranberry industry that the
replucement of natural vegetation with a
monoculiure of cranbervies will huve an
adverse effect on wildlife values. The
ciiversity of wildlife is generally raduced
by a monocutivure environment.
However, wildlife values will not be
vliminated by cranberry beds and
reservoirs, Some species wil] be
encouraged in these ereas. Pond or
reservoir modification could result in
increased wetland acreage by flooding
adjacent uplands. Reservoirs may also
support submerged aguatic vegetation
and open water areas lo benefi
fisheties resources, By limiting this NWP
to expansion of existing facilities, we
believe that priztine wildlife habitat is
less likely to be adversely impacted.
Furthermore, wa believe that
appropriate mitigation mensures cun be
developed during the notification
process to minimize the adverse affects
to wildlife resources,

Several commenters expressed an
ohjection to any naticnwide permit for
cranberry ctivities. However, we have
detexmined that the activities that will
he authorized by this nationwide permit
are similar in nature and will be
properly conditioned so that they will,
hoth Individually and cumulatively,
have only minimal adverse effects on
the enviromment. As with all NWPs, we
will be monitoring the use of this NWP
and if it appears that a modification or
revocation is appropriate. we will
initiate such action. Furthermors, we
will have data wpon which to reevaluata
this permit when it expires afler 5 yenrs.

Finally, to address regional
differences in cranberry production
activities we are encouraging the DEs to
work with the states and industry
concerning the need for and
acceptablility of regional conditions
and/er general permits.

35. Maintenance Dredging of Existing
Busins: Many commenters indicated
that the propesed langudge is too vague.
Many commenters requested that
dredging volumes be limited and that
the NWP only apply to unconlaminated
sediments. Several commenters
requested a better understanding of
what conatitutes a Corpa approved
dispusal site und whether or not this
would include any other site cther than
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_we are not issuing. In addition to NWP
29, those NWP numbers willbe -
reserved, as well. When we prepare ncw
NWPs, they will be proposed at the
regerved numbers and will go through
the same public review process codified
at 33 CFR 330.

30. Reserved.

Dewatering Construction Sites
{Proposed as NWP 30): The activilies
proposed for authorization by this NWP
are similar to the activities proposed for
NWP 33 and so they have been
combined.

31. Reserved.

Small Docks and Piers {Proposed as
NWP 31): Several commenters
expressed CONCerns about potential
cumulative impacts and opposed
issuance of this proposed NWP. Saveral
commenters also indicated that the
proposed NWP would have adverse
impacts on cultural resources, wildlife
habitat, and special aguatic sites. A few
commenters proposed that special
aquatic sites within the vicinity of the
proposed dock/pier be delineated.
Technicel requirements such as size
Jimitations and consiruction materials
were the subject of several comments. A
few commenters indicated that existing
Regional Permits are preferable to the
proposed NWP 31.

This NWP was proposed to authorize
relatively small docks and piers which
overall would have only minimal
impacts. This determination was made
in consideration of the limitations set
forth in the proposed NWP. We have
reviewed the comments recelved and
further discussed this proposed NWP
with Corps’ District staff. Out of
necessity, dock dimensions and
construction technigues vary widely to
meet special regional conditions and
needs. Consequently, we have '
determined that this NWP, as written,
would be only minimally utilized on a
national basis. We also do not believe
that it is feasible to propose 2
wypiversal” NWP (with appropriate
limitations) to authorize the various
types of small docks and piers that are
typically constructed. We agree with the
commenters that regional permits are
the most appropriate mechanism for
sireamlined permitting of these types of
structures. Therefore, we have deleted
this p: NWP. Where regional
permits (RPs) have not been developed,
District Engineers will be encouraged to
develop RPs and/or to utilize the Letier
of Permisslon process to authorize 3
docks and piers.

32. Complsted Enforcement Actions:
Several commenters suggested that this
nationwide permit should be eliminated
and the viplation be processed as an
individual permit. Some feit that

NWPbe

authorizing enforcement actions by
NWP would circumvent tha intent of
Section 404 of the Clean Water Act.
Severa) commenters requested that the
rescinded unless provisions for
State input are included. Several
commenters requeated that the NWP be
expanded to include all settiements and

not restricted to judicial determinations.

Several commenters went so far as to
suggest that once the Corps/EPA have
decided on the appropriale restorationf
mitigation and/or administrative fine,
the remaining fill or structures and any
new work to accomplish the ordered
restoration/mitigation should be eligible

{or this permit. Several commenters

suggested that the language be clarified
to ensure the nationwide permit was
intended only for those agrcements
settled by the Corps or the EPA to
prevent local court decisions from lying
the hands of the federal government.
Several commenters felt the NWP
language was too vague as to the type of
activities covered and that in order to
understand the intent, the preamble had
to be read.

We do not agree that the NWP should
be eliminated and afier-the-fact permits
he processed after a Federal judicial
declsion has been made. In order 1o
reach an equitable anvironmentall¥
sound decision to resolve an illega
activity, extensive coordination among
the Corps/EPA/U.S. Fish and Wildlife
Service/National Marine Fisheries
Service and the U.S. Department of
Justice is required. The judicial decision
is binding and can only be changed by a
judicial medification to the document or
by a higher court, For this reason, this
pationwide permit is not applicabie 1o
non-judicial agreements since they are
subject to modification following a full
public interest review. In addition,
allowing non-judicial agreemenis to be
included in the NWP could encourage
unauthorized activities. We do not agree
that in order for the NWP to apply, 2
State’s approval would have to be
obtained. However, the fili or structure
authorized by the NWP has been
determined to have minimal impact on
the environment and the NWP is only
valid if the State has granted/waived
weater quality certification and
determined the fill/structure complies
with thelr coastal zone management
P m. However we have reworded
the language of this NWP to clarify that
it applies only i0 Federal court decisions
or settlements initiated by the Corps or
EPA. We believe that the adopted
language has clarified our intent and
that repeating the language of the
preamble in the NWP itseli would be
redundant and unnecessary. We also
believe that the NWP is clear as (o the

type and extenl of activities it covers.
The NWP would cover any section 404
and/or Section 10 activity that is
allowed to remain as part of a court-
ordered setiement or agreement agreed
1o by the United States.

33. Temporary Construction and
Access: The majority of the commenters

‘suggested establishing gpecific

limitations to the size. volume, and
duration of discharges or structures
authorized under this NWP and the
proposed NWF 30. Others objected to
the use of this permit to authorize fill in
wetlands and special aquatic sites.
Several of the commeniers
recommended elimination of the
notification requirements, Others
indicated ihat the NWP might be used o
authorize mining activities of
excavation of marina basins. We have
combined NWPs 30 and 33 and have
clarified that they only apply o
construction fills associated with
projects that have already been
authorized by the Corps of the U.5.
Coast Guard and not to construction
activities in waters of the U.S. which
would not otherwise be regulated. We
disagree with the suggestion to include
specific limitations. The requirement for
notification will prevent any activities
from occurring under this NWP that
have more than minimsl pdverse effects
on the environment. For this reason, the
proposed limitation on coiferdams not to
exceed 55% of the width of a waterway
has been deleted. .
34. Cranberry Production Activities:
In the Federal Register notice of April
10, 1991, the Corps soughi commenis on
the detriments and benefits of cranberry
production activities. possible
conditiona or limits that couid reduce
any adverse impacts, and types of
cranberry production activities that
shouid or should not be authorized by
nationwide permit. The overwhelming
majority of comments received were
from those involved in the cranberry
industry in support of a nationally -
iasued permit for cranberry operations.
The most corpmonly suggested language
included provisions for discharges that
would result in the expansion of existing
cranberry operations for 10 acres or less
per year per operator. notification to the
DE in accordance with the notification
dures; and provigions that the
expansion would not cause a net loss of
wetland acreage. Those corameating in
opposition to the proposed permit did
not provide alternative suggestions bat
rather requesied elimination of the
permit from consideration because
cranberry operations, both individuatly
and cumulatively, would result in more
than minimal adverse environmenial
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an upland site. Many commenters
indicated that maintenance dredging
should only occur to previous
documented depths. Some commenters
requested that notification be included
in the NWP. Some commenters
raquasted that the NWP exclude
dredging in special aquatic sites.
We do not agree with the approach of
" placing an across the board limitation
on dredging volumes because this would
decrease the utility of the NWP.
However, we have modified the
language to eliminate vagueness and
more clearly defina the intended
Hmitations for use of the NWP. As the
proposed language states the NWP is for
maintenance and ig therefore not
intended for new work dredging. The
modified language will state
maintenance “{o the lesser of previously
authorized depths or controlling depths
for ingress/egress”. The phrase "or a
Corps approved disposal site™ will be
deleted. Areas containing contaminated
sediments hava generally been
previously identified. We believe that
regional conditioning of this NWP would
be the apprapriate mechaniam to
address this issve. Regional conditions
can be developed to exclude known
contaminated araas (such as sites on the
INPL} or to require lesting in areas of
suspected contamination. Furthermore,
- we dre encouraging DEs, where there is
reason to helieve the material (o be
dredged is contaminated, to consider
exercising discretionary authority. It
shouid be pointed out that the NWP is
for upland disposal only and does not
authorize return waler (see NWP 18).
Since the NWP is for maintenance for
previously authorized work, adverse
effects on the environment have aiready
heen considered or are expected to be
minimal.

36. Boat Ramps: Several commenters
suggesied thut this NWP be subject to
the Notification requirements. The
Corps notes that no fill material would
be allowed to be discharged into special
aguatic sites as a parameter of this
NWP, and boat launch ramps are
exempt from NEPA documentalion as
per 33 CFR part 325, appendix B. Given
this and the discretionary authority
pravisions, we believe the Notification
requirement would be unduly
burdensome upon ke regulated public.
Several commenters suggested
modifications to the limitations of this
NWP, but the Corps believes this NWP,
as written, adequaitely balances the
need for public access o the nation's
waterwaye while protecting aquatic
resuurces. The wording of thia NWP has
been changed to clarify that the 50 cubic
yard fill limitation pertains to fill placed

into waters of the United States and that
unsuitable material that causes
unscceptable chemical pollution cris
structurally unstable is not authorized.

87. Emergency Watershed Protection:
Several commentera indicated that true
emergency situations require response
in less than 30 days and requested
notification time be reduced to 2 days.
Another commenter suggested the DE
should have discretion to wave 30 day
FDN procedure if emergency
necessitates immediate action. We have
retained the notification requirement for
this NWP. However, we have modified
the language of the 30-day time limit to
accommadate true emergeney situations.
Unider the revised notification a project
may proceed in less than 30 days
provided the DE has completed his
review and has notified the permitiee.

Some commenters felt 8CS approval
will not earry out the provisions of
section 404 since flood hazard projects
involve work in walerways which result
In the loas of fish and fish habitat. Other
commenters indicated SCS raview
abdicates Corps responsibility for
revlewing proposals and protecting
wetlands and waterways and does not
comply with NEPA, Yet another
commenter suggested that the NWP be
expanded to cover ali emergency public
flood control projects.

We disagree that the subgtantive
provisions of Section 404 or NEPA will
be avoided by this NWP. SCS, like all
other Federal agencics, must comply
with NEPA, Figh and Wildlife
Ceordination Act, Endangered Species
Act, and all other Federal statutes and
Executive Orders. In addition, the DE
hag the vpporiunity through the PDN
process te determine if individual
projecis have more than minimal
adverse effects on the environment and
to require an individuat permit. We ealso
disagree with including all emergency
public flood conirel projects since
camplianca with Federal statotes and
Executive Orders could not be assured.

A number of commenters
recommended such restrictions fo the
N'WP a3 authorizing temporary
structures only, excluding stream
channelization, prohibiting wetland
modification and elteration of wetlund
hydrology or aquatic organisms
migratory pathways. We disagres that
these types of restrictions are necessary
in the NWP gince the DE will have the
ability 19 review individual proposals to
determine If modifications are required
or if the adverse effects are riore than
minimal thus requiring an individual
permit.

Several commenters suggested that -
emergency plans be approved by State

and Federal fish and wildlife agencies
and EPA. We have modified the
notification process to include the
appropriaté natural resource agencies.
However, we disagree with the
recommendation that the activity must
he approved by these agencies during
the Corps' PDN process. It must be
noted, kowever, that an activity must
recelve a specific 401 water quality
certification in those cirgumatances
where a state has denied water quality
certification for the NWP authorization.

Several commenters requested that
the term “emergency” be defined and
type and extent of projects authorized
should he clarified. Tha Corps has
defined the term “emergency” at 33 CFR
325.2(e){4). and SCS exigency is defined
in 7 CFR part 624. Also, 7 CFR part 624
contains a description of the type of
peojects which would be authorized.

The Forest Service has requested that
ita Emergency Durned Area
Rehabilitation ectivities should be
tncluded in this N\WP, We have
censidered their request and have
expanded this NWDP ta includa activities
done by or funded by the Fores! Service
under their Burned-Area Emergency
Rehahilitation Handbook.

38. Cleanup of Hazardous and Toxic
HWoste: The Corps recognizes a potential
lack of Section 404 considerations in
cleanup orders and has included the
notification requirement with this NWP
to allow adequate review of any adverse
effects on the environmant. Three
commenters suggested that a wetland
delineation is not necessary, but we

. believe they are necessary in order to

asgess potential impacts as part of the
notification process. A number of
commenters recommended that this
NWP not ba implemented in view of the
potential for significant adverse
environmental impacts associated with
cleanups of hazardous or toxic wastes.
However, the Corps believes that this
NWP is apprapriate, and that tha
aquatic environment will benefit from
expeditious cleanup of such areas.

39. Reservad. :

Azricultural Discharges (Proposed a
NWP 39): Most commenters were
confused regarding the type of activities
that would be permitted under this NWP
since Section 404{f} exempts normal
farming activities. Also, many were
confused by the preamble language
which discussed authorizing discharges
for silvacultural and aguacultural
activities, as well as agricultural
activities. Accordingly, many
commenters indicated the NWP was
elther too open-ended or too rastrictiva.
Many commenters felt the NWP would

-t
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not be useful to the agricultural
community.
We originelly intended to cover

silvacultural and aquaculturat activities ;

under this NWP but thase activities
were dropped prior {0 publishing the
proposed rule. We agree the NWP as
proposed has little utility and have
dropped it from the final ri:le,

40. Farm Buildings: Many commenters
oppozed this NWP and stated that it
was vague and too broad, and
questioned its need, Seversl
commentera axpressed the need to
define “agricullural related structures™
and “farming activities", as well as to
establish size limitations. These -
commenters were concerned that large
preduction facilities 1.e. fertilizer plants,
processing and boarding facilities, and
other commercial structures would be
autherized by this NWP,

We share the concerns of the above
commenters and have provided
limitations and removed “agricultural
related siructures necessary for farming
activities” from the NWP. This NWP
will authorize farm tuildings such as
equipment sheds, supply storage, animal
huousing and production facilities located
on a farm or ranch. The fill for these
buildings and associated grounds will be
limited to the minimum oecessary, and
shall not involve filling more than ona
acre of farmed wellands.

Many commenters stated that these
agricultural-related structures were non-
water dependent and would result in
large cumulative 1osses to wetlands,
While most commenters racognized the
applicability of this NWP to only farmed
wetlands in agrcultural production,
there was concern for the loss of the
functions and values theae fatmed
wetlands possess. Several commenters
stated concern for the release of
pesticides and pollutants te ground and
surface waters during flooding. Also,
that allowing ugricultural related
structures in farmed wetlands was
counter 10 national efforts to discourage
construction in flood prone areas.
Another commenter exprassed concern
for the loss to prairie potholes, playas,
and vernal pools as a result of this
NWP. :

Wae believe that impacts to farmed
wetlands will be minimized ia
accordance with section 404 condition
number 4. Also, that construction of
structures in flood prone areas would
most often be elevated to avoid Roodin,
and that this loss in flood storage wou
be minimal both individually and
cumaulatively. We believe the release of
polletants as a result of flooding would
be rare and should this pccur the
impacts would be localized and have
minimal effect. Furthermore, we have.

clarified that this NWP does not
authorize discharges into prairie
potholes, playa lakes, or vernal pools.

Several commenters requested that.
this NWP should be subject to the
notification procedures and include a
delineation of special agqualic siles, and
that the NWP be coordinated with the
federal resource agenciea. One
commenter expressed concern that thia
NWP wonld aet a precedent for allowing
all types of buildings in wetlands.
Another commenter recommended that
all building pads and foundations up io -
3,000 gquare feet in rural areaz he
subject to this NWP. One commenter
believed that agricultural related
structures would be constructed and
then their use converted to
nonagricultural purposes.

We believe that notification and
delineation of special aquatics sites is
unnecessary since this NWP only
applies to farmed wetlands thal are
cwrently in agricudtural production, and
further, this NWP has been modifiad to
limit the disturbance {0 one acre of
farmed wetlands. The farmed wetland
designation is assigned by the Seil
Conservation Service. We do not agree

that this would be setting a precedent, .

since there are specific conditions and
limitations o the types of activities
authorized by this NWP, For this reason,
we do not agree with the
recommendation to allow all building
pads and foundations in weflands in
rura] areas. Furthermore, we believe it is
unlikely thiat a farm building would be
consiructed and then ita usa converted
to some use other than farming. -

. One commenter agked whether the
NW? applied to silvicultural and
aguacultural related buildings or
structures, A few commenters stated
that the NWP was necessary io
maintain farming operations and
suggested ways to minimize impacts.
Silvicultural and aguacultural related
buildings or stroctures are not
authorized by this NWP, We agree that
the NWP would benefit farming
eperations and that minimizing impacts
is required,

Nationwide Permit Conditions
Ceneral Conditions

Several of the commenters questioned
the incorporation of the BMPs into the
NWP Conditions. They believed that the
BMPs are impractical, impossible to
achigve, and may constitute a taking.
They felt that they are too vagua to be
enforcezble or easily complied with, and
that failure of a prospective permittee to
comply with a condition should not
trigger an enforcament action. The
Corps disagrees with these comments. .

The BMPs are now being included as
conditions in order to make them mora
enforceable. Flexihility is built into the
conditionn in response to differing
conditions throughout the nation. The
conditions do not constitite a taking of
private properly, and we maintain that
enforcement actions are appropriate in
instances where a parmittee fails to
adhere to the corditiona

1. Navigation: In response 1o
cumments questioning the change from
previous policy on navigation, the Corps
believas the proposed wording is more
appropviate in that navipationsl
interests are better protected.

2. Proper Muainienance: There were no
comments on this condilion and it is
being adopted as proposed.

3. Erosion and Sillotion: Several
comments were directed at the
“vagueness” of tha wording of this
condition, The Corps believes that
parameters should not be specified in
that erosion and siltation control
methods vary throughout the nation.

4. Agquatic Life Mavement: Several
comments requesled thal the Corps
define activities which may
substantially disrupt aquatic life
movements. and others suggested that
tha Corps require culverts be designed
to facilitule passage of aquatic
organisms. The Curps believes that this
condition is aufficiently clear, and that it
is not reasonable or practical for tha
suggestion to be included as an NWP
condition. Wa did modify this condition
that this cuadition also pertains to
species whichk normally migrate through
the area as well as indigenous species,

b. Equipment: There were no
comments on this condition and it is
being adopted as proposed.

&. Regionai and Case-by-Case
Conditivns: There were no comments on
this condition and it is being adopled as
proposed.

7. Wild and Scenic Rivers: In
response to comments that state Wild &
Scenic Rivers and state or nutional
Outstanding Resource Waters be added,
the Corps believes this is neither
reasonable nor practical.

8. Tribal Rights: In response to a
comment that tribes should be infurmed
of NWP activities, the Corps believes
the condition as worded is sufficient to
protect tribal rights,

8. Waler Quality Certification: This
subject has been addressed in detail in
Beclion 330.4{c). AHar considerable
review of all comments, this condition
has been retained as proposed.

10. Coastol! Zone Managemen!: This
subject has been addressed in detail in
section 330.4{d}. Adter considerable
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review of all comments, this condition
has heen retained as proposed.

11. Endangered Species: The majority
of commenters objected to tha use of the
lunguage “‘orspecies proposed for such
designation™ as being too vague and
uncartain. Concern was also expressed
that such language implieg that the
Corps is giving such species status they
are not entitled to under the Endangered
Speciss Act. This term is defined in the
ESA and is used in that context in this
regulation. Other commeniers expressed
concern relative {o the removal of
section 7 consultalion requirements from
this condition. This requirement is now
located in § 330.4(1). After careful
evaluation of all comments, the
language of this candition has been
retained with only minor revisions,

12. Histaric Praperifes: Many
commmenters gbjected to the term
“patent:ally eligible for listing” as being
too uncertain. We have replaced
“potentially” with "which the
prospective permittes has reason to
believe may be™ to clarify this
statemnent.

Other commenters felt that this
candition does not adequately address
the Curps responsibilities under the
NIPA. We disagree. The Corps
procedures as cutlined in this NWP
condition comply with the requirements
cf 33 CFR 325 appendix C, which

implements 36 CFR 800 and fully
" satisfies the requirements of the NITPA.

13. Notification: We received a large
number of commaents relating to this
cundition. Qur response to these
comments has been addressed in the
preamble at section 330.1{e) and in the
" Ceneral Commenta for all NWPs, We
have modified the language concerning
the 30-duy advance notification to
arldress these concerns for emergency
yifualions. We have also added a
process requiring notification of the
catural resource agencies and
solicitation of their comments. As noted
previously in thia dacument, we have
selected Mitigation Optivn 2 a2 a part of
the notificalion requirement. The
language of this condition reflects this
deciaion.

In additicp, in an effort to agsist the
DE in obtaining information needed by
the Corps tu satisfy the requirements of
the ESA and NHPA, we have included a
requirement that prospective parmittess
include a statement in the PFDN
certifying that they have contacted the
appropriate resource agencies regarding
the effects of the proposed activity on
endangered or threatened species and/
or thelr critical habitat, and on historic
properties: This statement should also
include any information provided by the
USFWS and NMFS ragarding the

presence of any endangered or
threatened species and/or their critical
habitat in or near the permit area that
may be affected by the proposed
activity; and from the SHPQO regarding
the presence of any historic property in
the permit area that may be affected by
the proposed activity. This provision
does not require the prospective
permittee to delay transmittal of the
PDN until USFWS/NMFS and/or the'
8HPO provide information. It does
require that the prospective permittee
contact these agencies 10 determine
whether any information is availabls.
Furthermore, we encourage prospective
permitiees io centact these agencies at
any time concerning these issues, even
for those NWP activities that do not
require nolification to the DE to assure
compliance with ESA and NIIPA.

Section 404 Only Conditions

1. Water Supply Intakes: Three
commenters requested that “proximity”
o water supply intakes be defined. We
believe that it would not be prudent to
place a specific restriction on the
distance from a water supply intake on
a national level.

2, Shellfish Production: Several
commenters requested clarification or
moedification of this condition, but the
Corps belleves this would he
inappropriate on a national level,

3. Suitable Material: Several
commenters recommended modification
af this condition, or that we include
EPA’s list of toxins and toxic amounts.
Including such a list is not feasible in
that the condition would have to he
modified each time EPA's list is
modified.

4. Mitigation: The title of this
condition and the condition {tself have
been modified to state that discharges of
dredged or fill material must be
minimized or avoided to the maximum
extent practicable at the project site,
unless the DE has approved a
compensation mitigation plan for the
gpecific regulated activity.

5. Spawring Areas: Several
commenters recommended that this
condition be expanded to include
avoldance of other activities or that 2tl
discharges in spawning areas during
spawning scasons be prohibited. The
Corps finds this unduly restrictive and
believes that the wording, as adopted,
provides adequate protection.

8. Obstruction of High Flows: There
were no comments on this condition and
it ig being adopted as proposed.

7. Adverse Impacts From
Impoundmanis: Tha Corps is in
agreement with a recommendation to
modify the wording of this condition to

requira minimization to the maximum
extent practicable. :

8. Waterfow! Breoding Areas: Several
commenters recommended that this
cundition should be expanded to include
avgidance of other activities or
protection of additional resources, but
we believe this is unreasonable and
impractical and that the condition as
worded provides sufficient protaction.

9. Removal of Temporary Fills: One
commenter requested that establishment
of pre-existing soil, vegetation and
hydrologic conditions sheuld also be
required. The Corps believes that
restoratien of pre-existing contours is
sufficient.

Discretionary Authority .

In addition to the NWP conditions
being required by the Chief of Engineers,
the division and district engineers may
add regiorial conditlons or revake NWP
authorization for some or portions of the
NWPs. Regional conditions may also be
required by state Sectien 401 water
quality certification or for state coastal
zone consistency. When a State has
denied Section 401 Water Quality
Certification or disagreed with the
Corps consistency determination for an
NWP as of the effective date of the
NWPs, the Corps will deny those
affected activities without prejudice on
the effective date. Subsaquently, to
perform these activities the applicant
must obtzin a section 401 Waier Qualily
Certification or consistency certificalion
from the Stata. District Engineers will
announce regional conditions or

“revocations by issuing local public

notices. Information on regional
conditions and revocations can be
obtained from the appropriate diatrict
ergineer ag indicated below.

Alehoma

Mohile District Engineer, ATTN:
CRESAM-0OP-5, P.0. Box 2288, Mabile,
Al 366280001,
Aluskea

Alaska District Engineer, ATTN:
CENPA-CO-R, P.O. Box 898,
Anckorage, AK 595(048-0898.

Arizona

Los Angeles District Engineer, ATTN:
CESPL-CO-R, P.0. Box 2711, Los
Angeles, CA 90053-2325.

Arkansas

Little Rock District Engineer, ATTN:
CESWIL-CO-P, P.0. Box 867, Littlz Rock,
AR 72203-0867. :
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Culifornia

Sacramento District Engineer, ATTN:
CESPK-CO-0, 650 Capitol Mall,
Sacramento, CA 958144734,

Colorado

Albuguerque Disirict Engineer, ATTN:
CESWA-CO-R, P.O. Box 1580,
Albuguerque, NM 87103-1580.

Connactici?

New England Division Engineer,
ATTN: CENED-0OD-R, 424 Trapelo
Road, Waltham, MA 02254-9144.

Deluware

Philadelphia District ¥ngineer, ATTN:
CENAP-OP-R. U.S. Custom House, 2nd
and Chestnut Street, Philadelphia, PA
19106-2991.

Florida

Jacksonvilie District Engineer, ATTN:
CESAJ-RD, P.O). Box 4970, Jacksonville,
FL 32232-0019.

Georgia

Savannah District Engineer, ATTN:
CESAS-OP-F, P.O. Box 889, Savannah,
GA 31402-08R9.

Howaoii

Honolulu District Engineer, ATTN:
CEPOD-CO-0, Building 230, Fort
Shafter, Honolulu, HI 96858-5440.

Iduho

Walla Walla District Engineer, ATTN:
CENPW-OP-RF, Building 602, City-
County Airport, Walla Walla, WA
99362-9265.

Iilinois

Rack Ieland District Engineer, ATTN:
CENCR-OD-S, Clock Tower Building,
Rock Island, IL 61201-2004,

Indiana

Louisville District Engineer, ATTN:
CEORL-0OR-F, P.O. Box 59, Louisville,
KXY 40201-0059.

oy

Rock lsland District Engineer, ATTN:
CENCR-QOD-S, Clock Tower Building.
Rock Island, IL 61201-2004.

Kansas

Kansas City District Engineer, ATTN:
CEMRK-OD-P, 700 Federal Building, 601
E. 12th Streel, Kunsus City, MO 64106-
2896,

Kentucky

Louisville District Engineer, ATTN:
CEORL-OR-F, P.O. Box 59, Louisvilie,
KY 40201-0059,

Louisiana

- New Orleans District Engincer, ATTN:
CELMN-0OD-5, P.0O. Box 60267, New
Orieans, LA 70160-0267.

Muine

New England Division Engineer,
ATTN; CENED-OD-R. 424 Trapelo
Road, Waltham, MA 02254-9149.

Maryland

Baltimore District Engineer, ATTN:
CENAB-OP-R, P.O. Bux 1715. Baltimore,
MD 21203-1715.

Muassnchusetts

New England Division Engineer,
ATTN: CENED-OD-R, 424 Trupelo
Road, Waltham, MA 02254-9149,

Michigan

Detroit District Engincer, ATTN:
CENCE-CO-L, P.0O. Box 1027, Tletrait,
MI 48231-1027.

Minncsola

St. Paul District Engineer, ATTN:
CENCS~-CO-R, 180 Kellogg Nivd. E,,
Room 1421, 5t. Paul, MN 55101-1479,

Mississippi

Vicksburg Disirict Engineer, ATTN:
CELMK-OD-F, 3515 I-20 Frontage Road,
Vicksburg, M5 39180-5181.

Missours

Kansas City Disirict Engineer, ATTN:
CEMRK-0OD-P, 700 Federal Building, 601
E. 12th Street, Kansas City, MO 64106—
2896.

Montana

(Omaha District Engineer, ATTN:
CEMRO-OP-R, I.O. Box 5, Omaha, NE
658101-0005.

Nebraska

Omaha District Engineer, ATT'N:
CEMRO-OP-R, P.0O. Box 5, Omaha, NE
68101-0005.

Nevada

Sacramento District Engineer, ATTN:
CESPK-CQO-0. 650 Capitol Mall,
Sacramento, CA 9568144704,

New Hampshire

New England Division Engineer,
ATTN: CENED-OD-R, 424 Trapelo
Road, Waltham, MA 02254-9149,

New Jersey

Philadelphia District Engineer, ATTIN:
CENAP-QOP-R, 1.5, Custom Ilouse, 2nd
and Chestnut Street, Philadelphia, PA
191082991,

New Mexico
Albuguerque District Engineer, ATTN:

CESWA-CO-R, P.O. Bux 1580,
Albuguerguce, NM 87103- 1580,

New Yurk

New York District Engineer, ATTN:
CENAN-OP-R, 26 Federal Plaza, Now
York, NY 102780090

Nerth Carplina

Wilmington District Enginecr, ATTN:
CESAW-CO-E, P.0. Box 1890,
Wilmington, NC 28402-1890.

North Dakota

QOmaha District Engineer, ATTN:
CEMRO-0OP-R, P.O. Box 5, Omasha, NE
58101-0005,

Otio
FHuntington District Engineer, ATTN:

CEORH-OR-F, 502 8th Street,
Huntington, WV 25701--2070.

Oklahoma

Tulsa District Engineer, ATTN:
CESWT-0OD-RF, P.O. Box 61, Tulsa, CK
74121-00G1.

Oregon

Portland District Fngineer, ATTN:
CENPP-PL-R, P.0). Box 2948, Portlund,
OR 97208-2948.

Pennsylvania

Baltimora District Engineer, ATTN:
CENAB-COP-R, P.O. Box 1715, Baltimore,
MD 21203-1715.

Rhode Island

New England Divisivn Engincer,
ATTN: GENED-OD-R, 424 Trapelc
Road, Waltham, MA 02254-9149,

South Carolina

Charlcston District Fngineer, ATTN:
CESAC-CO-P, P.O. Box 919, Charleston,
5C 2940209149,

South Dakota

Omaha District Engincer, ATTN:
CEMRO-OP-R, P.O. Box 5, Omaha, NE
GA101-D0A.

Tennesses

Nashville District FEngineer, ATTN:
CEQRN-OR-F, P.O. Box 1070, Nushville,
TN 37202-1070.

Texas

Ft. Worth District Engineer, ATTN:
CESWF-0OD-0, P.O. Box 17300, Ft.
Worth, TX 76102-0300.

Utah

Sacramento District Engineer, ATTN:
CESPK-CO-0, 650 Capitol Mall,
Sacramento, CA 95814-47904.
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Viermont

Mew England Division Engineer,
ATTN: CENED-OD-R, 424 Trapelo
Road, Waltham, MA 02254-91489,

Virginia
Notfolk District Engineer, ATTN:

CENAG-OP-P, 803 Front Street,
Norfelk, VA 23510-1096.

Washington

Seattle District Enginear, ATTN:
CENPS-OP-RG, P.0, Box C-3755,
Seattle, WA 98124-2255.

West Virginiu

Huntipgton District Engineer, ATTN:
CEQRH-OR-F, 502 8th Strect,
fluntington, WV 25701-2070,

Wisconsin

5t. Paul District Engineer, ATTN:
CENCS-CO-R, 1421 USPO & Custlom
House, 8t. Paul, MN 33101-9806.

Wyeming

Omaha District Engineer, ATTN:
CEMRO-OP-R, P.O. Box 5, Omaha, NE
681010005,

District of Columnbia

Baltimore District Engineer, ATTN;
CENAB-OP-R, P.O. Box 1715, Baltimore,
MD 21203-1715.

Pacific Territories

Honolulu District Engineer, ATTN:
CEPOD-CG-0, Building 230, Fort
Shafter, Honolulu, HI 96858-5440,

Puerto Rico & Virgin Is

Jacksonville District Engineer, ATTN:
CESAJ-RD, P.O. Box 4970, Jacksonvitls,
FL 32232-0019,

Environmental Documnentation

We have determined that this action
does not constitute a major Federal
ection significantly affccting the quality
of the human environment,
Environmental documentation has been
prepared for each nationwide permit.
Accordingly, for actions where there is
other Federal agency invelvement, there
is no need to conduct an independent
review of the other Federal agency's
NEPA doucumentation under 40 CFR
- 15306.3{c}. The Corps decumentation
includes an environmental ussessmant
and, where relevant, a section 404{b}{1)
Guidelines compliance review. Copies of
these documents are available for
inspection at the office cf the Chief of
Engineers and at each Corps district
office. Based on these documents the
Corpa hag determined that the NWPs
comply with the requirements for
iasuance under general permit authority.

Note 1—The Department of the Army has
determined that this document does not

€ontain & major rule requiring a regulatory
impact analysis under Executive Order 1229t
because it will not resutt in an annual effect
on the aconemy of $100 miltion or more and it
will not result in a major increase in costs ar
prices.

Note 2—The ferm “he" and its derivalives
used iz these regulations are generic and
should be comsidered s applying to both
male and female,

I'hereby certify that this matier will
kave no significant negative impact cn a
substantial number of small entities
within the meaning and intent of the
Regulatory Flexibility Act, 5 U.S.C. 801
et seq,

Lizt of Subjects in 33 CFR Part 330

Adminigirative practice and
procedure, Intergovernmenta! relalions,
Navigation (water], Water pollution
controf, Waterways.

Dated: November 12, 1091,
Approved:
Nancy P. Do,
Assistunt Secretory of the Army, [Civil
Works).

Accordingly, 33 CFR part 330 i
revised to read as follows:

PART 330—NATIONWIDE PERMIT
PROGRAM

Ber.

330.1  Purpose and policy.

330.2 Definitions.

330.3  Activitics occurring before certain
dates.

3304 Conditions, limitationz, and
restrictiona.

330.5 Isaving, modifying, suspending, or
revoking nationwide permits and
authorizations.

J30.8  Authorization by nationwide permit.

Appendix A to Part 330—Nationwide Parita
and Conditions

Authority: 33 U.8.C. 401 et geq; 33 U.S.C.
1344; 33 U.S.C. 1413,

§330.% Purpoxe and poilcy.

{a) Purpose. This part describes the
policy and procedures used in the
Department of the Army’s nationwide
permit program to issue, modify,
suspend, or revoke nationwide permits;
to identify conditions, limitations, and
restrictions on the nationwide permits:
and, to identify any proceduras, whether
required or optional, for authorization
by nationwide permits. :

(b} Nationwida permits. Nationwi
permits (NWPe} are a type of generaj
permit issued by the Chief of Engineers
and are designed tg regulate with ltile,

if any, dela erwork certain

auhvi ties having minimal impacts, The
NW7Ps are propEH issued, moditied,
reissued [extended), and revoked from

time to time after an opportunity for
public notice and comment. Proposed
NWPs or modifications to or reissuanca
of existing NWPs will be adopted only
after the Corps gives notice and allows
the public an opportunity to comment on
and request a public hearing regarding
the proposals. The Corps will give full
consideration to all comments received
prior to reaching a final decisicn,

(6] Terms and conditions. An activity
is authorized under an NWP only if that
activity and the permittee =atisfy all of
the NWP"s terms and conditions.
Activities that do not quatify for
authorization under an NWP still may
be authorized by an individual ar
regional general permit. The Corpe will
consider unauthorized any activity
requiring Corps authorization if that
activity is under construction or
completed and does not comply with ali
of the terms and conditions of an NWP,
regional general permit, or an individual
parmit. The Corps will evaluate
unauthorized activities for enforcement
action under 33 CFR part 326. The
district engineer {(DE) may elect to
suspend enforcement proceedings if the
permittee modifies his project to comply
with an NWP or a regional general
permit. After considering whether a
violation was knowing or intentional,
and other indications of the need for a
penalty, the DE can elect to terminate an
enfarcement proceeding with an after-
the-fact authorization under an NWP, if
all terms and conditions of the NWP
have been satisfied, either before or
after the activity has been
accomplished. .

(d) Discretionary au. ority. District
and division engineers have been
delegated a discretionary aunthority to
suspend, modify, or revoke
authorizations nn:::l an NW:. This_
digcretionary authority may ba nsed by
district and division engineers only fo

@%ﬂwmmmm
applicability of an NWP for cases.whare—
they have concerns for the aquatie-

nvirg ater
Section 404(b)(1) Guidelines ar for any
fac lic interest. Because of
the nature of most activities authorized
by NWP, district and division engineers
will not have to review every snch
activity to decide whether to exercise
discretionary anthority, The terms and
conditions of certain NWPs require the
DE tn review the proposed activity
before the NWP authorizes its
tonstruction. However, the DE has tha
discretionary authority to review any
activity authorized by NWP to
datermine whether the activity complies
with the NWP. i the DE finds that the
proposed activity would have morg than

.yt
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minimal individual or camulative net
adverse ellgcts on the environment or
otherwise may be contrary to the public
interest, ha shall modify the NWP
authorization to reduce or eliminate
those adverse effects, or he shall
instruct the prospective permittee to
apply for a regional general permit or an
individual permit. Discretionary
authority is also discussed at 33 CFR
330.4(e) and 330.5.

(e) Notifications. (1) In most cases,
permittees may proceed with activities
authorized by NWPs without notifying
the DE. However, the prospective
permittee should carefully review the
language of the NWP to ascertain
whether he must netify the DE prior to
commencing the autherized activity. For
N'WPs requiring advance notification,
such notification must be mada in
writing as early as possible prior to
commencing the propescd activity. The
permittec may presume that his project
qualifies for the NWP unless he is
otherwise notilied by the DE within a
30-day period. The 80-day period starts
on the date of receipt of the notification
in the Corps district office and ends 30
calendar days later regardless of
weekends ur holidays. If the DE notifies
ihe prospective permittee that the
natification is incomplete, a new 30-day
period will commence upon receipt of
the revised notification. The prospective
permittee may nol proceed with the
pruopused activity before expiration of
the 30-day period unless otherwise
notified by the DE. I the DE fails to act
within the 30-day period, he must use
the procedures of 33 CFR 330.5 in order
to modify, suspend, or revoke the NWP
authorization.

(2) The DE will review the notification
and may add activity-specilic conditions
to ensure Lhat the activity complies with
the terms and conditions of the NWP
and that the adverse impacts on the
aquatic environment and ather aspects
of the public interest are individuaily
und cumulatively minimal.

(3) For some NWPs involving
discharges into wetlands, the
notification must include a wetland
delineation. The DE will review the
natification and determine if the
individual and cumulative adverse
enviranmental effects are more than
minimal. If the adverse effects are mare
than nunimat the DE will natify the
prospective permitiee thal an individual
permit is required or that the
prospective permittee may propose
- measures lu mitigate the loss of special
agquatic sites, including wetlands, to
reduce the adverse impacts to minimal,
“he prospective permittes may alect to
sropose mitigation with the original

natification. The DE will consider that
propused mitigation when deciding if
the impacts are minimal. The DE shall
add activity-specific conditions to
ensure that the mitigation will be
accomplished. If sufficient mitigation
cannol be developed to reduce the
adverse environmental effects to the
minimal level, the DE will not allow
autherization under the NWP and will
fnstruct the prospective permittee on
procedures to seek autharization under
an individual permit.

() Individual Applications. DEs
should review all incoming applications
for individual permits for possible
eligibllity under regionsl general permits
or NWPs. I the activity complies with
the terms and eonditions of one or more
NWP, he should verify the authorization
and so notify the applicant. If the DE
determines that the activily could
comply after reasonable project
modifications and/or activity-specific
conditions, he should netify the
applicant of such modifications and
conditions. If such modifications and
conditions are accepted by the
applicant, verbally or in writing, the DE
will verify the authorization with the
modifications and conditions in
accordance with 33 CFR 330.6(a).
Howecver, the DE will proceed with
processing the upplication as an
individual permit and take the
appropriate action within 15 calendar
days of receipt. in accordance with 33
CFR 325.2(a)(2), unless the applicant
indicates that he will accept the
modifications or conditions.

(g) Authorily. NWPs can be issued to
satisfy the permit requirements of
section 10 of the Rivers und Harbors Act
of 1899, section 404 of the Clean Water
Act, section 103 of the Marine
Protection, Rescarch, and Sanctuariss
Act, or same combination thereof. The
applicable authority will be indicated at
Lhe end of each NWP. NWPs and their
canditions previousty published at 33
CFR 330.5 and 330.6 will remain in effect
until they expire or are modilied or
revoked in accordunce with the
procedures of this part.

§330.2 Definitions.

(a) The definitions found in 33 CFR
parts 320-329 are applicable 1v the terms
used in this par.

(b) Nationwide permit relers to a type
of generul permit which authorizes
activities on a nationwide basis unless
specifically limited. {Another type of
gencral permit is a “regianal permit”
which is issued by division or district
engineers on a regionat hasis in
accordance with 33 CFR part 325), (See
33 CFR 322.2(f) and 323.2{h} for the
definition of a general permit.)

(¢) Authorization means that specific
aclivilies that gualify for an NWP may
praceed, provided that the terms and
conditions of the NWP are met. After
determining that the activity complies
with all applicable terms and conditions,
the prospective permitiec may assume
an aulhorization under an NWP, This
assumption is subject to the DE's
anthority to delermine if an activity
complies with the terme and conditions
of an NWP. If requested by the
permittee in wriling, the DE will verify
in writing that the permittee's proposed
activity complies with the terms and
conditions of the NWP. A written
verification may contain activily-
specific conditions and regienal
conditions which a permittee must
satisfy for the autherization to be valid,

(d) ffeadwaters means non-tidal
rivers, streams, and their lakes and
impoundments, including adjacent
wetlands, that are part of a surface
tributary system to an interstate or
navigable water of the United States
upstream of the point on the river or
stream at which (he average annnal flow
is Jess than five cubic feet per second.
The LJE may estimate this point from
avuilable data by using the mean annual
area precipitation, ares drainage basin
maps, and the average runoff neefficient,
or by similar means. For streams that
are dry for long perivds of the year, IEs
may establish the point where
headwaters begin as that puint on the
stream where u flow of five cubic feet
per second is equaled or exceeded 50
percent of the time.

le) isalated waters means those non-
tidal waters of the United States that
ure:

(1) Not part of a surfuce lributary
aystem to interstate or navigahle walers
of the United States; and

(2] Not adjacent to such tributary
waterbodies.

(f) Filled area means the area within
jurisdictional waters which is eliminated
or covered ag a direct result of the
discharge [i.e., the area actuelly covered
by the discharged matcrial). It does not
include areas excavated nor areas
impacted as an indirect effect of the fiil.

() Discretionary authority means the
authority described in §% 330.1{d) and
330.4(e) which the Chief of Engincers
delegates to division or district
engineers to modify an NWP
authnrization by adding conditions, to
suspend an NWP authorization, or to
revoke an NWP authorization and thus
require individual permit authorization.

(h) Terms and conditions. The “terms"
of an NWP are the limitations and
provisions included in the description of
the NWP itsell. The “conditions’ of
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NWPs are additional provisions which
place restrictions or limitations on all of
the NWPs, These are published with the
NWPs, Other conditions may be
impuosed by district or division engineers
on a geographic, category-of-activity, or
activity-apecific basig (Sce 33 CFR
330.4(eN).

(1) Single and complete project means
the total project proposed or
accomplished by one owner/developer
or pattnership or other association of
nwners/developers. For example, if
construction of a residential
development alfects several different
areas of a headwater or isolated water,
or several different headwaters or
isclated waters, the cumulativae total of
all filled arvas should be the basis for
deciding whether or nat the project wiil
be covered by an NWP., For linear
projects, the “single and complete
praject” (i.e. single and complete
crossing} will apply to each crussing of a
separate water of the United States (ie.
single waterbody) at that locatian;
except thal for linear projects crossing a
single waterbody several times at
separale and distant locations, each
cressing is considered a single and
complete project. However, individual
channels in a braided atream or river, or
individual arms of q large, irregularly-
shaped wetland or lake, etc., are not
separate waterbodies.

(i) 8pecial equatic sites meana :
wetlands, mudilats, vegetated shallows,
coral reefs, riffle and pool complexes,
sanctuuries, and refuges as defined at 40
CFR 230.40 through 210.45,

§330.3 Activities oceurring bafore certain
dates.

The following activities were
permitted by NWPs issued on July 19,
1977, and, uniess the activitias are
reodified, they de not require furiher
permitting:

(2) Discharges of dredged or fill
maferial into waters of the United States
outside the limits of navigable waters of
the United States that occurred before
the phase-in dates which extended
Section 404 jurisdiction to all waters of
the United States. The phase-in dates
were: After July 25, 1875, discharges into
navigabie waters of tha United Slates
and adjacent wetlands; after September
1, 1978, discharges into nevigable watera
of the United States and their primary
tributaries, including adjacent wetlands,
and into nalursl lakes, greater than 5
acres in surface area; and after July 1,
1977, discharges into all waters of the
United States, including wetlands.
(zectian 404}

(b} Structures or work completed
before December 16, 1968, or in

bodies over which the DE had not

asserted jurisdiction at the time the
activity accurred, provided in both
instances, there is oo interference with
navigation. Activities completad
shoreward of applicable Federal Harbor
lines before May 27, 1970 do not require
specific autharization. {section 10)

§330.4" Conditions. Hmitations, and
restrictions.

(a} General. A prospective permittee
muat satisfy all terms and conditions of
an NWF for a valid autherization to
nceur, Some conditions identify a
“threshold” that, if met, requires
addilional pracedures or provisions
contained in other paragraphs in this
section. It {8 important to remember that
the NWPs anly authorize activities from
the perspective of the Corps regulatory
suthorities and that other Federal, state,
and local permits, approvals, or
authorizations may also be required.

(b} Further information, (1) DEs have
authority to determina if an activity
complies with the terms and conditions
of un NWP.

{2} NWPs dao not obvigte the need to
obtain pther Federal, state, or local
permits, approvals, or authorizations
required by law.

(3) NWPs do nat grant any property
rights or exclusive privileges.

(4) NWFs do not authorize any injury
to the property or rights of othets.

(5} NWPs do not authorize
interference with any existing or
rreposed Federal project.

(c) State 401 watar quality
certification. (1) State 401 water quality
certification pursuant to section 401 of
the Clean Water Act, or waiver thereof,
is required prior to the issuance or
reissuance of NWPs authorizing
activities which may result in a
discharge into waters of the United
States,

{2) If, prior to the issuance or
reissuance of such NWPs, a siate iszues
8 401 water quality certification which
includes special conditions, the division
engineer will make these special
conditiona regional conditions of the
NWP for activities which may result in a
discharge into wataere of United States in
that state, unless he determines that
such conditions do not comply with the
provisions of 33 CFR 325.4. In the latter
case, the conditioned 401 water quality
certification will be considered a denial
of the certification {see paragraph {c}(3)
of this section}.

{3} If @ state denies a required 40t
water quality certification for an activity
otherwise meeting the terms and
conditions of a particular NWP, that
NWP's authorization for all such
activities within that state is denfed
without prejudice until the state issnes

an individual 40t water quality

certification or waives its right to do so,

State denial of 401 water quality
certification for any specific NWP
affects only those activities which may
result in a discharge, That NWP
continues to authorize aclivities which
could not reasonably be expected to
result in discharges into waters of the
United States.t

(4] DEs will take appropriate
measures ta inform the public of which
activities, waterbodies, or regiong
reqilire an individual 401 water quality
certification before authorization by
NWP,

{5) The DE will not require or process
aa individual permit application for an
activity which may result in a discharge
and otherwise qualifies for an NWP
solely on the basis that the 401 water
quality certification has been denied for
that NWP. However, the district or
division engineer may consider water
quality, among other appropriate
factors, in determining whether to
exercise his discretionary authority and
require a regionai general permit or an
individual permit.

(6] In instances where a state has
denied the 401 water quality
certification for discharges under a
particular NWP, permittees must furnish
the DE with an individual 401 water
quality certification or a copy of the
application to the state for guch
certification, For NWPs for which a
state has denied the 401 water quality
certification, the DE will determine a
reasonable period of time aftar raceipt
of the request for an activity-specific 401
water qualily certification (generally 80
days), upon the expiration of which the
DE will presume state waiver of the
certification for the individual activity
coverad by the NWP's. However, the DE
and the state may negotiate for
additional time for the 401 water quality
certification, but in no event shall the
period exceed one (1] year {(see 33 CFR
325.2{h){1}{ii}). Upon receipt of an
individual 40% water quality

* NWE» numbered 1, 2, 5, 8, 10, 11, 19, 24, 28, and
35, do not require 40% water quality certificetion
since they would authorize sctivitiea which, in the
opinion of the Corps, cosld nol reasomably be
expected to result in » discharge and in the case of
NWP R ia zeaward of the territarial seas. NWi
numbered 3. 4, 5. 8, 7, 13, 14, 1&, 30, 21, 22, 23, 27, 32,
38, 37, and 38, involve varioas activities, same of
which may result in & discharge and require 461
waler quality certification. and cthers of which da
nat. Btate denial of 401 water quality certification
for any specific NWP in Ihis category affects only
those activities which mey result in & discharge. For
those activities not involving discharges, the NWP
remaing in effact. NWPs numbered 12, 15. 16, 17, 25,
26. and 40 involve activities which would resull in
diachargen end therefore 401 water quaiity
certificetion i requived.

'
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certification, or if the prospective
permitiee demonstrates to the DE state
waiver of such certification, the
proposed wark can be authorized under
the NWP, For NWT's requiring a 30-day
predischarge notification the district
engineer will immediately begin, and
complete, his review prior to the state
action on the individual section 401
water guality certification. If a state
issues a conditioned individual 401
waler quality certification for an
individual activity, the DE will include
those conditions as activity-spacific
conditions of the NWP.

[7) Where a state, after issuing a 401
water quality certification for an NWP,
subsequently atterpts to withdraw it for
substuntive reasons after the effective
date of the NWP, the division engineer
will review those reasans and cansider
whether there is substantial basis for
suspension, modification, or revocation
of the NWP authorization as outlined in
§ 330.5. Dtherwise, such attempted state
withdrawal is not effective and the
Corps will consider the state
certification tn be valid for the NWP
authorizations until such time as the
NWP is modified or reissued.

(d) Coastal zone management
consistency determination. (1} Section
307(c)(1) of the Coastal Zone
Management Act [CZMA]) requires the
Corps to provide a consistency
determination and receive state
agreement prior ta the issuance,
reissuance, or expansion of activities
authorized by an NWP that authorizes
aclivilies within a state with a
Federally-approved Coastal
Management Program when activities
that would occur within, or cutside, that
state's coastal zone will affect land or
watcr uses or nalural rescurces of the
state’s coastal zone.

(2) If, prior to the issuance, reissuance,
or expansion of activities authorized by
an NWP, a state indicates that .
additional conditions are necessary for
the state to agree with the Corps
consistency determination, the division
engineer will make snch conditions
tegional conditions for the NWP in thut
state, unless he determines that the
conditions do not comply with the
provisions of 33 CFR 325.4 or believes
for some other specific renson it would
be inappropriate to include the
conditions. In this case, the state's
failure to agree with the Corps
consistency determination without the
conditions will be congsidered to be a
disugreement with the Corps
consistency determination.

(3) When a state has disagreed with
the Corpe consistency determination,
authorization for all such activities
occurring within or outside the state's

coastal zone that affect land or water
uses or natural regources of the state’s
coastal zone is denied without prejudice
until the prospective permittee furnishes
the DE an individual consistency
certification pursuant to section
307(c){3)] of the CZMA and demonstrates
that the state has concurred in it (either
on an individual or generic basis), or
that concurrence should be presumed
(see paragraph (d)(8) of this section).

(4) DE= wiﬁ take appropriate
measgures, such as public notices, to
inform the public of which activities,
watcrbodies, or regions require
praspective permittees to make an
individual consistency delerminalion
and seek concurrence from the state.

(5) DEs will not require or process an
individual permit application for an
activity otherwise qualifying for an
NWP solely on the basis that the
activity has not received CZMA
cunsistency agreement from the state.
However, the district or division
engineer may consider that factor,
among other appropriaie factors, in
tletermining whether to exercise his
discretionary authority and require a
regional general permit or an individual
permit application,

(6] In instances where a state has
disagreed with the Corps consistency
determination for activities under a
particular NWP, permittees must furnish
the DE with an individual consistency
concurrence or a copy of the consistency
certification provided to the state for
concurrence. If a state fails to act on a
permittee’s consistency certification
within six months after receipt by the
state, concurrence will be presumed.
Upun receipt of an individual
consistency concurrence or upon
presumed consistency, the proposed
work is authorized if it compliea with all
terms and conditions of the NWP. For
NWPs requiring a 30-day predischarge
naotification the DE will immediately
begin, and may complete, his review
prior to the state action on the
individual consistency certification. If a
state indicates that individual
conditions are necessary for consistency
with the state’s Federally-approved
coastal management program for that
individual activity, the DE will include
those condltions as activity-apecific
conditions of the NWP unless he
determines that such conditions do not
comply with the provisions of 33 CFR
425.4. In the latter case the DE will
vonvider the conditioned concurrence as
a nonconcurrence unless the permittee
chooses to comply voluntarily with all
the conditions in the conditioned
CUNUUITENGE,

{7} Where a state, after agraeing with
the Corps consistency determination,

subsequently attempts to reverse it's
agreement for substantive reasons after
the effective date of the NWP, the
division engineer will review those
reasons and consider whether there is
substantial basis for suspension,
modification, or revocation as outlined
in 33 CFR 330.5. Otherwise, such
attempted reversal is not effective and
the Corps will consider the state CZMA
consistency agreement to be valid for
the NWP authorization until such time
as the NWP is modified or reissuved.

(8) Federal activities must be
consistent with a state’s Federally-
approved coastal mansgement program
to the maximum extent practicable.
Federal agencies should follow their
own procedures and the Department of
Commerce regulations appearing at 15
CFR Part 930 to meet the reguirements
of the CZMA. Therefore, the provisions
of 33 CFR 330.4(d){1)-(7) do not apply to
Federal activities. Indian tribes doing
work on Indian Reservation lands shall
be treated in the same manner as
Federal applicants.

{e} Discretionary authority. The Corps
reserves the right (i.e., discretion) to
medify, suspend, or revoke NWP
authorizations. Medification means the
imposition of additional or revised terma
or conditions on the authorization.
Suspension means the temporary
cancellation of the anthorization while a
decision fs made to either modify,
revokes, or reinstate thea authorization.
Revocation means the cancellation of
the authorization. The procedures for
modifying, suspending, or revoking NWP
authorizations are detailed in § 330.5.

(1} A division engineer may assert
discretionary authority by modifying,
suspending, or revoking NWP
authorizations for a specific geographic
area, class of activity, or class of waters
within his division, including on a
statewide basis, whenever he
determines sufficient concerns for the
environment under the section 404(b}{1)
Guidelinas or any other factor of the
public interest so requires, or if he
otherwise determines that the NWP
would result in mare than minimal
adverse environmental effects either
individually or cumutatively.

(2) A DE may assert discretionary
authority by modifying, suspending, or
revoking NWP authorization for a
specific activity whenever he
determines sufficien! concermns for the
environment or any othar factor of the
public interest so requires. Whenever
the DE determines that a proposed
specific activity covered by an NWP
would have more than minimal
individual or carmulative adverse effects
on the envirunment or vtherwise muy be
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contrary to the public interest, he must
either modify the NWP authorization to
reduce of eliminate the adverse impacts,
or nolify the prospective permitiee thet
the proposed activity is not authorized
by NWP and provide instructions on
haw to seek authorization under a
regional general or individual permit.

(3] The division or district engineer
will restore authorization under the
NWPs at any time he determines that
his reason for asserting discretionary
authority has been satislied by a
condition, project maodification, or new
information.

{4) When the Chief of Enginears
modifies or reissues an NWP, division
engineers must use the procedures of
§ 330.5 to reassert discretionary
authority to reinstate regional
conditions or revacation of NWP
authorizations for specific geographic
ereas, clasg of activities, or class of
waters. Division engineers will update
existing documentation for each NWP.
Upon modification or reissuance of
NWPs, previous activity-specific
vonditions or revocations of NWP
authorization will remain in effect
unless the DE specifically removes the
activity-gpecific conditions ar
revacations.

(f} Endangered species. No activity is
authorized by any NWP if that activity
is likely to jeoperdize the continued
existence of a threatened or endangered
species as listed or proposed for listing
under the Federal Endangered Species
Act [ESA), or to destroy or adversely
modify the critical habitat of such
species.

{1} Federal agencies should follow
their own procedures for complying with
the requirements of the ESA. -

(2} Non-federal permittees shall notify
the DE if any Federally listed (or
proposed for listing) endangered or
threalened species or critical habitat
might be affected or is in the vicinity of
the project. In ench cases, the
prospective permittee will not begin
work under authority of the NWP until
notified by the district engineer that the
requirements of the Endangered Species
Act have been satisfled and that the
activity is authorized. If the DE
determines that the activity may affect
any Federally lisied species or critical
habitat, the DE must initiate section 7
congultation in accordance with the
ESA. In such cases, the DE may:

(i) Initiate section 7 consultation and
then, apon completion, authorize the
activity under the NWP by adding, if
appropriate, activity-specific conditions;
or

{ii] Prior to or concurrent with section
7 consuliation, assert discretionary
authority {see 33 CFR 330.4(e]) and

require an individual permit {see 33 CFR
330.5{d)).

(3) Prospeclive permittees are
encouraged to obtain information on the
lacation of threatened or endangered
spccies and their critical habitats from
the .S, Fish and Wildlife Service,
Endengered Species Offica, and the
National Marine Fisheries Service.

(g) Historic properties. No activily
which may effect properties listed ar
properties eligible for listing in the
National Register of Historic Places, is
authorized until the DE has complied
with the provisions of 33 CFR part 325,
appendix C.

{1) Federal permitices should follaw
their own procedures for compliance
with the requirements of the National
Historic Freservation Act and other
Federal historic preservation laws.

(2) Non-federa! permittees will notify
the DE if the activity may affect historic
properties which the National Park
Service has Hsted, determined eligible
for listing, or which the prospective
permittee has reason to believe may be
eligible for listing, on the National
Register of Histaric Places. In such
cases, the prospective permittee will not
begin the proposed activity until notified
hy the DE that the requirements of the
Nautional Historic Preservation Act have
been satisfied and that the activity is
suthorized. If a property in the permit
area of the activity {s determined to be
an historic property in accordance with
23 CFR part 325, appendix C, the DE will
tuke into account the effects on such
properties in accordance with 31 CFR
part 325, appendix C. In such cases, the
district engineer may:

(i) After camplying with tha
requirements of 33 CFR part 325,
appendix C, authorize the activity under
the NWP by adding, if appropriate,
activity-specific conditions; or

[if) Prior to ar concutrent with
complying with the requirements of 33
CFR part 325, appendix C, he may assert
discretionary suthority (see 33 CFR
330.4{e)) and instruct the prospective-
permitiee of procedures to seek
aulhorization under a regional general
permit or an individual permit. (See 33
CFR 330.5(d}.}

(3) The permittee shall immediately
notify the DE if, before or during
prosecution of the work authorized, he
encounters an historic property that has
not been listed or determined eligible for
listing on the National Register, but
which the prospective permittee has
reason to believe may be eligible for
listing on the National Regisier.

(4) Prospective permittees are
encouraged to obtain information on the
location of histeric properties from the

State Historic Preservation Officer and
the Natianal Register of Historic Places,

§ 3303 Issuing, modifying, suspending, ar
revoking natiomwide permits and
suthorizations.

(a) Ceneral. This seclion sets forth the
procedures for issuing and reissuing
NWPn and for modifying, suspending, or
revoking NWPs and authorizations
under NWPs.

(b) Chief of Engineers. (1} Anyone
may, at any time, suggest to the Chief of
Engineers, (ATTN: CECW-OR), any new
NWPs or conditions for issuance, or
changes to existing NWPs, which he
believes Lo be appropriate for
consideration, From time-to-time new
NWPs and revocations of ar
modifications to existing NWPs will be
evaluated by the Chief of Engineers
following the procedures specified in
this section. Within five years of
issuance of the NWPs, the Chief of
Engineers will review the NWPs and
propose modification, revocation, or
reissuance.

(2) Public notice. (i) Upon propased
issuance of new NWPs or modification,
suspension, revocation, or reissuance of
existing NWPs, the Chief of Engineers
will publish a document geeking public
comments, including the opportunity to
tequest a public hearing. This document
will also state that the information
supporting the Corps’ provisional
determination that proposed activities
comply with the requiremenits for .
issuance under general permit authority
is available at the Office of the Chief of
Engineers and at all district offices. The
Chief of Engineers will prepare this
information which will be
supplemented, if appropriate, by
division engineers.

(ii) Concurrent with the Chief of
Engineers’ notification of proposed,
medified, reissued, or revoked NWPs,
DEs will notify the known interested
public by a notice 1ssued at the district
level. The notice will include proposed
regional conditions or proposed
revocations of NWP authorizations for
specific geographic areas, classes of
activities, or classes of waters, if any,
develapad by the division engineer.

{3} Decumentation. The Chief of
Enginsers will prepare appropriate
NEPA documents and, if applicable,
section 404(b}{1) Guidelines compliance
analysea for proposed NWPs.
Documentation for existing NWPs will
be madified to refiect any changes in
these permits and to reflect the Chief of
Engineers’ evaluation of the use of the

permit since the last issuance. Copieadf — vt

all comments received on the dotument
will be included in the administrative



____—“

record. The Chief

of Enginecrs wilj

consider these comments in making hig

declsion o the

public hearing fop

the proposed NWps.

(4) Effective dates. The Chief of
Engineers wil) advise the public of the

effective date of g

ny issuance,

modification, pp Tevocation of an Nwp.
{c) Division Engineer. (1) A division

engineer mey use

his djscretinnary

avthorily tg tmodify, suspend, or revoke

Nwp autherizatip

s for any specific

820gTaphic area, clasg of activities, or

class of waters wij

thin hig division,

including on a sta tewide basis, by

Modify or revoke sych Nwp
authorizations, divigion engineers will:
{i) Give an Opportunity for in terested

parties tg EXprass

their views on the

-and provide the opportunity to request o

Ppublic hearingj;

{ii) Consider fully the views of

affectad Parties;
(i) Prepare suUp

piemen tal

documentation for any modifications op

tomments recejve

d on the digtrict public

notices and a statement of findings
showing how substantive Commants

(iv) Provide, if 4

Ppropriate, g

grandfathering period as spacified in
& 330.6(b) for those who have

Commenced work

Or are undey contract

o commenge in rellance on the Nwp
authorization, and

{v} Notify affect

ed parties of the

modification, Suspension, of revgea tion,
Including the effective dyte (the DE wil]
publish and circulate a notjce to the

FIOWT interested public and 1o anyone
who commented on the proposed

action),

{2) The modificy tion, suspension, or
revocation of authorizationg under ap

become effective by issvance of public
notice or a notificatio, to the individyalg

involved,
(3) A copy of gll

regional conditiong

g, imposed by division engineerg on

activities authorss:

ed by NWPs wil] pe

forwarded tg the Office of the Chief of
Engineers, ATTN: CECW.OR,

(d) Districs Engineer, (1) When
deciding whether to exarcise hig
discretionary authority 1o modify,

the DE should Consider to the extent
relevant and appropriate; Changes in
Gircumsiances relg Ung to the authorized
activity since the NWP itself wag issued

the continuing need for, op adequacy of,
the specifig conditions of the
acthorization: any significant objections
to the authorizatign ot previously
tonsidered; progresg inspections nf
individual activitips Gccurring under pp
NWP; cumulatjve adverse

with the termg and conditiong of the
NWDs; revisiong to applicable statutory
or regulatory anthgri ties; and, the extent
to which asserting discretionary -
autherity woulg adversely gffact plans,
investments, and actions the permittes
has made or takeg in reliance on the
Permit; and, othep cancerns for the
Environment, including the aguatic

the public interest,

(2) Procedyres. (i) When Considering
whether tg modify or revoke 5 specific
authorization under an NWP, whenever
bracticable, the DR will initially hold
informa] tonsultations with the :
Permittee to determing whether spacia]
conditions tg modify the authorization
would he mutually agreeable or to allow
the permittee to furnish information
which satisfieg the DE’s concerns. If 5
al agreement g reached, the DR
will give the Permitiee writtey .

the DE may suspend the Nwp
authorization while holding informa}
consultations with the permittas,

(Ui} If the DE"y Concems remain after
the informal consultation, the DE may
Suspend a specifip authorization under

under the NWP, The permitiee wiil be
advieed that g decision will be made
either to reingtate or revoke the
authorization under the NWP: o, if

appropriate, that the authorization under
the NWP may be modified by mutua|
agreement. The permitteg will aiso be

the notice of suspension, he may request
& meeting with the DE, or his designated
representative, o present information jn

i3 matter, After completion of the
meeting (or within g reasonable period
of time after suspending the
authorization if ng meeting jg
requested), the DE wilj tuke action 1o
reingtate, modify, or revoke the
authorization,

{iii) Following completion of the

the public interest gq require, he will
revoke quthorization under the Nwp,
The DE will provide the permittee g

under a regiona] general permit or an
individual permit.

[3) The DE need pot issue & public
hotice when asserting discreh'onary
authority gver g specific activity. The
modification, Buspension, or revocation
will become effective by notlfication tg
the prospective permittee,

- §3308 Authorization by nationwids
permit,

(a) Netionwide permit verification. (1)
Natfonwide Permitiees may, and i
somme cages must, request from g DR
confirmation that an activity complies
with the termy and conditions of an

. DEs ghould respond ag promptly
83 practicable tg gych tequestg,
{2) If the DE decides that an activity

on the procedures 1o seek
authorizetion under & reglonal genera}
bermit or individug) permit. :

{3) If the DE decides that ap activity
does comply with the termg and
conditions uf an NWP, ke will notif, y the
nationwide permitteq, :

(i) The DE may add conditiong ona
case-by-case bagis to clarify eompliance
with the terms and conditions of an

Of t0 ensure that the activity wi]]
have only minimgl individua] and
Cumulative adverge effects on the
Envirorment, ang will not he contrary to
the public interest,

(ii} The DE's resporse will state thyt
the verification jg valid for a specifie
period of time {geaerally but pg more
than two years] unless the Nwp
authorization 15 modified, suspended, op
revoked, The response should ajag
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include a statement that the verification completed continue to be authorized by~ an after-the-fact authorization. Use of

will remain valid for tha specified period that NWP.. after-the-fact NWP authorization must -
of time, if during that time period, the (c} Multiple use of nation wide be consistent with tha terms of the -
NWP autherization 1s reissued without permits, Twa of more different NWPs Army !EPA-Memorandum of Agresment -/
modification or the activity complies can be combined to authorize a "single on Enforcement. Copies are aveilable

with any subsequent modification of the and complete project” a&l defined a{"?g from each district engineer.

NWP authorization. Furthermeore, the CFR 330.2(7). However, e same N . : s .

response should include a statement canmot be used more than once for a pr?d ix A to Part 330—Nationwide

L . Permits and Conditions

that the provisions of § 330.6(b) will single and complete project.

apply, if uring that period of time, the (d) Combining nationwide permits A Index of the Nationwide Parmils and

NWP authorization expires, or i8 with individual permits. Subject to the Conditions .

suspended or revoked, or i8 modified, iolluw{ng qualifications, pctl)rtin;s O}fla Nutionwida Perils '

such that the activity would no fongar arger project may proces under the  Aids to Navigatio
. comply with the terms and conditions of authority of the NWFs while the DE ; Qiﬁ,ctﬁﬁ., ‘i:;g;ﬂi;:ciu} Canuls

an NWP. Finally, the respenae should evaluates an individual permit 3, Maintenance

include any known expiration date that application for other portions of the . Fish and Wildlife Harvesting,

would occur during the speciﬂed perigd same project. but only if the porlions of Enhancviment, and Attraction Devices

of ime. A period of time les than two the project qualifying for NWP and Activities ‘

years may be used if deemed au_tl_mrizatiﬂn would have ir}dependent “ z- Sszﬁr:;ﬁ;:g:;?:;nmem Devices

appropriate. utility and are able to function o meset B ol Structures

their purpose independent of the totel :

P g. il and Gas Structures
project. When the functicnng or 9. Structures in Fleeting end Anchorege

(i) For activities where a state has
denied 401 water quality cerlification

and/or did not agree with the Corps vaefulness of a portion of the total Aroas

consislency determination for an NWP preject yualifying for an NWP is 10, Mooring Buoys

the DE's response will state that the dep'(-zndent on the remainder Qi_' the 11. Temporary Recreational Struchifes

proposed activity meets the terms and project, such that it8 copsh:uchon and. 12, Utility Line Backfill and Bedding

conditions for anthorization ander the use would not be fully ]ustﬁ"}ad even if 13. Bank Stabilization :

NWP with the exception of a state 401 the Corps were to deny the individual 14. Rond Crossing )

water quality certification and/or CZM pesmait, the NWP does not apply end all b %’S’ Coant Guard ﬁ%’?“g g“d“'-’“., i

consistency concurrence. The responas portions of the project must he =18 Stm V\.'la;er From Upland Conteine:
. evaluated as part of the individual isposal Areas

will also indicate the activity is denied
without prejudice. and cunnot be

17. Hydropower Projects

permit process. 18. Minor Diacharges

guthorized until the requirements of , (1) When 8 portion of & laxger me]ect 18, 25 Cubic Yard Dredging

& § 330.4(c)(3), 3304(c)(6); 33043, is authorized to proceed under an NWP, 20, 0 5 Cleanup 2

and 330.41d)}6) are satisfied. The it is with the understanding that its 21 Surface Mining Aclivities : V‘
construction will in no way prejudice 29, Removal of Vessels

response will algo indicate that work
may only procecd subject to the terms
and conditions of the state 401 water

the decision on the individual permit for 23 Appraved Cutagorival Exclusions
the rest of the project. Furthermore, the 24. gtate Adr{lil:;istared Gection 404 Program.e
: g individual permit documentation must 25, Structural Dischargs
guality certification and/or CZM Tiotude an analysis of the impacts of the 26. Headwaters and Isolated Waters
CONCUITence. entire project, including related Digcharges

{iv) Once the DE has provided such activities auﬁ’l otized by NWP 27, Wetl_s‘t?d Restoration Activities
verification, he must use the procedures (2) NWPs do not apply evenif a 26, Modifications of Existing Marinas
©F 33 CFR 330.5 in order to modify, ' 29. Reserved

aLly. portion of the project ie not dependent ag, Reserved

suspend, or “f““ke the _ﬂ“‘h'{'m““"“-_ on the rest of the project. whemany 31 Reserved

(b) Expiration of nationwide permits.  portion of the project is subject to an 42, Completed Enforoement Actions
The Chief of Engineers will periodically enforcement action by the Corps or EPA. 33 Temporary Construction and ACcess
review NWPs and their conditions and (e) Aftep-theufact guthorizations. a4, Cranberry Production Activities
wiﬂ decide to either modify, reissue, or These au{hgﬁzaﬁuns often p]ay an 35. Maintenance Dredging of Existing Bagins
1'"-"3“}3 tdhﬂ permits.;f an NWP is not important part in the resolntion of 23‘ g;f't;::‘;'wm' rghed Protection
modified ot reissue within five yeara of  violations. In appropriate cases whar - Sne " >
s effective date, it atomaticalty the activity coaggliel: wi thc'the (erms :n A :3 gleanupdof Hezardous and Taxic Waste
axpires aad hecomes null and void. conditions of an NWP, the DF. can elect 40 yg.s_;,r;zndmgs
Activitics which have commenccd {i.e. to use the WNWP for resointion of an ’ | ’ ._ .
are under construction) or are under after the-fact permit situation following Nationwide Permt Condition?
contract to commence in Teliance upon a consideration of whether the violation Oenernl Conditions
an NWP will ren}a.in aunthorized heing resolved was kpowing of 1. Navigation
provided the activity is completed intentional and other indications of the 2. Proper Muintenancé
within twelve months of the date of an need for a penalty. For example, where 3 Frosion and Siltation Controls

_ NWP's expiration, modification, of an unanthorized £l meets the terms and % Ayuatic Life Movementa

revocation, unless discretionary conditions of NWP 13, the DE can 5. Equipment
authority has been exercised on a case: consider the appropriateness of allowing & Regional and Case-By-Cate Concinan
by-case basis to modify, suspend, of the residual fill to remain. in situations o wf}:‘ and lsfem':' Rivers
revoke the authorization in accordance  where said fill would normally have :‘ '&;t‘:‘, }Sﬁ aﬁ't Certilication
with 33 CFR 330.4(e) and 33 CFR 330.5 been permitted under NWP18. A 10. Coastal Zonﬁ. Management
(c) or (d), Activities completed under the knowing, intentional, willful vioctation 10 Endangered Species
avthorization of an NWP which was in ghould be the subject of an enforcement 12 Historic Properties e

effert at the time tha gctivity was action leading to 2 penalty, rather thain’ 13. Notification



Foderal Register / Vol. 56, No.

226 / Friday, November 22, 1991 | Rules and Regulations

59141

Section 494 Only Condilions

1. Water Supply Intakes

2, Shellfish Production .

3, Suitable Material

4, Mitigation

5. Spawsing Areas )

6. Obstruction of High Flows

7. Adverse Impacts From Jmpoundments
8. Waterfow! Breeding Areas

9, Removal of Temporary Fills

B. Nationwide Permits

1. Aids to Navigation. The placement
of aids to navigation and regulatory
markers which are approved by and
inatalled in accordance with tha
requirements of the U.8. Coast Guard.
(See 33 CFR part 68, chapter [,
subchapter C). (saction 10)

2. Structures in Artificiel Conals.
Structures constructed in artificial
canals within principally residential
developments where the connection of
the canal to a navigable water of tha
United Etates has been previously
authorisd [see 33 CFR 322.5(g)).
(section 10}

3. Maintenancs. The repair,
rehabilitation, or replacement of any
previously authorized, currently
serviceable, structure or fill, or of any
currently serviceable structure or fill
anthorized by 33 CFR 330.3, provided
that the structure or fill s not te be put
to uses differing from those uses
specified or contemplated for #t in the
original permit or the most recently
authorized modification. Minor
deviations in the structure’s
configuration or filled area including
those due to changes in materials,
construction techniques, or current
construction codes ar safety standarda
which are necessary to make repair,
rehabilitation, or replacement are
permitted, provided the environmental
impacts resulting from such repair,
rehabilitation, or replacement are
minimal. Currently serviceable means

useable as i3 or with some mainienance,.

but not sc degraded as to essentially
require reconstruction. This nationwide
permit authorizes the repair,
rehabilitation, ot replacement of thoze
structures destroyed by storms, floods,
fira or other discrete events, provided
the repair, rehabilitation, or replacement
is cotamenced or under contract 1o
commence within two years of the date
of their destruction or damage. In cases
of catastrophic events, such as
Lurricanes or tornadoes, this two-year
iimit may be waived by the District

. Engineer, provided the permittee can
demonstrate funding. contract, or other
similar delays. Maintenance dredging

_and beach restoration are not
authorized by this nationwide permit.
{sections 10 and 404}

4. Fish and Wildlife Harvesting.
Enhancement, and Attraction Devices
and Activities. Fish and wildlife
harvesting devices and activities such as
pound nets, crab traps, crab dredging.
eel pots, lobster traps, duck blinds, clam
and oyster digging: and small flsh
atiraction devices such as open waler
fish concentrators (sea kites, etc), This
nationwide permit authorizea shellfish
seeding provided this activity does not
oteur in wetlands or vegetated
ghallows. This nationwide permit does
not authorize artificial reefs or _
impoundmenta and semi-impoundments
of waters of the United States for the
culture or holding of motile species such
as lobster, [sections 10 and 404)

5. Scientific Maasurement Devices,
Staff gages, tide geges, water recording
devices, water quality testing and
improvement devices and gimilar
structures. Small weirs and flumes

_constructed primarily to record water

quantity and velocity are also
suthorized provided the discharge is
limited to 25 cubic yards and further for
discharges of 10 to 25 cubic yards
provided the permittee notifies the
district engineer in accordance with
“Notification" general condition.
(sections 10 and 404)

8. Survey Activities. Survey activities
including core sampling, saismic
exploratary operations, and plugging of
seismic shot holes and other
exploratory-type bore holes. Drilli
the discharge of excavated materia
from test wells for oil and gas
exploration is not authorized by this
nationwide permit; the plugging of such
wells 1z authorized. Fill placed for roads,
pads and other similar activities is not
authorized by this nationwide permit.
The discharge of drilling muds and
cuttings may require a parmit under
saction 302 of the Clean Water Act.
{sections 10 and 404)

7. Outfall Structures. Activities
related to construction of outfall
structures and associated intake
structures where the effluent from the
outfall is authorized, conditionally
guthorized, or specifically exempted. or
are otherwise in compliance with
regulations igsued under the National
Pollutant Discharge Elimination System
program (section 402 of the Clean Water
Act), provided that the nationwide
permittee notifies the district engineer in
accordance with the “Notification”
general condition. (Also see 33 CFR
330.1[¢}). Intake structures per se are not

and
-

_ included—only thase directly associated

with an outfall structure. (sections 10
and 404) :

8. Oil and Gas Structures. Structurss-
for the exploration, production, end
transportation of oil, gas, and minerals

on the outer continental shelf within
areas leased for such purposes by the
Department of the Interior, Minerals
Management Service. Such structures -
shall not be placed within the limits of
any designated shipping safety fairway
or traffic separation scheme, except
temporary anchors that comply with the
fairway regulations in 33 CFR 3z2.5(1).
{Where such limits have not been
designated, or where changes are
anticipated, district engincers will
consider asserting discretionary
authority in accordance with 33 CFR
330.4(¢) and will alvo review such
proposals to ensure they comply with
the provisions of the fairway regulations
in 33 CFR 322.5(1}). Such structures will
not be placed in established danger
zones or restricted areas as designated
in 33 CFR part 334; not will such
structures be permitted in EPA or Corps
designated dredged msterial disposal
greas, (section 10)

9. Structures in Fleeting and
Anchorage Areas. Structures, buoys,
floats, and other devices placed within
anchorage or fleeting areas to facilitate
meoorage of vessels where such areas
have been established for that purpose
by the U.S. Coast Crard, [section 10}

10. Mooring Buoys. Nen-commercial,
single-boat. mooring buoys. {sectlon 10)

11, Temporary Recreational
Structures. Temporary buoys, markers,
smal] floating docks, and similar
structures placed for recreational use
during specific events such as water
skiing competitions and buat races or
seasonal use provided that such
structures are removed within 30 days
after use has been discontinued. At
Corps of Engineers reservoirs, the
reservoir manager must approve each

_ buoy or marker individually. {saction 10)

12. Utility Line Backfill and Bedding.
Discharges of material for backfill or
bedding for utility lines, including outfall
and intake structures, provided there is
no change in preconstruction contours.
A “utility line” is defined as any pipe or
pipeline for the transportation of any
gaseous, liquid, liquefiable, or sturry
substance, for any purpose, and any
cable, line, ar wire for the transmission
for any purpose of electrical energy,
telephone and telegraph messages, and
radio and television communication.
The term “utility line” does not include
activities which drain & water of the
United States, such as drainage tile,
however, it does apply to pipes
conveying drainage from another area.
Material resulting from trench
excavation may be temporarily sidecast
(up to three months) into waters of the
United States provided that the material
is not placed in such a manner thatitis
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dispersed by currents or other forces.
The DE muay extend the period of
lemporary side-casting up to 180 days,
where appropriate. The ares of waters
of the United States that is disturbed
must be Kmited to the minimum
tecessary to construct the utility line. In
wetlands, the top 8” to 12 of the trench
should generally be backfilled with
topsuil from the trench. Excess matertal
must be removed to upland areas
immediataly upon completion of
construction. Any exposed slopes and
streambanks must he stabilized
immediately upon completion of the
ulility line. The utility line itaelf will
fequire a Section 10 permit if in
navigable waters of the United States.
{See 33 CFR part 322), (section 404)

13. Bank Stabilization. Bank '
stabilization activities necessary for
erosion prevention provided:

8. No material is placed in excess of
the minimum naseded for ernsion
protecticn:

b. The bank stabilization activity is
less than 500 feet in length;

c. The activity will not exceed an
average of one cubic yard per runmning
foot placed along the bank below the
plane of the ordinary high water mark er
the high tide line; .

d. No material is placed in any special
aquatic site, including wetlands;

e. No material is of the type or is
Placed in any location or in Any menner
50 a8 to impair surface water flow Into
or out of any wetland arga;

f. No material is placed in 8 manner
that will be eroded by normal or
expected high flows (properly anchored
trees and treetops may be used in low
energy areas); and,

g The activity is part of a single and
complete project.

Bank stabilization activities in excess of
500 feet in length or greater than an
average of one cubic yard per running
fout may be authorized if the permitiee
notiftes the district engineer in
accordance with the “Notification”
general condition and the district
engineer determines the activity
cumplies with the other terms and
conditions of the nationwide permil end
the adverse envirotmental impacts are
minimal bath individually and
cumulatively, (sections 10 and 404)

14. Road Crossing, Fills far roads
crossing waters of the United States
(including wetlands and other Bpecial
aquatic sites) provided:

a. The width of the fill is limited to the
mmumum recessary for the actual
crossing;

b. The fill placed in waters of the
United States is limited to & filled area
of o more than % acre. Furthermore, no

more than a total of 200 linear feet of the
fill for the roadway can oecur in special
aquatic sites, including wetlands;

¢. The crossing is culverted, bridged or
otherwise designed to prevent the
resiriction of, and to withstand, :

- expected high flows and tidal flows, and

to prevent the restriction of low flows
and the movement of aquatic organisms;

d. The crossing. including ali
attendant features, both temporary and
Permanent, ig part of a single and
complele project for crossing of a water
of the United States; and,

e. For fills in special aquatic sites,
including wetlands, the permittee
notifies the district engineer in
accordance with the “Notification”
general condition. The notification must
also include a delinestion of affected
special aquatic sites, including
wetlands,

Some road fills may be eligible for an
exemption from the need for a Section
404 permit altogether (see 33 CFR 323.4).
Alsg, where local circumstances
indicate the need, district engineers will
define the term “expected high flows”
for the purpose of establighing
applicability of this nationwide permit,
(sections 10 and 404)

15, U.S. Coast Guard Approved
Bridges. Discharges of dredged or fill
materia] incidental to the construction of
bridges across navigable waters of the _
United States, including cofferdams,
abutmenls, foundation seals, piers, and
témporary construction and access fills
provided such discharges have beern
authorized by the 11.8. Coast Guard as
part of the bridge parmit. Causeways
and approach fills are not included in
this nationwide permit and will reqisire
an individual or regional sectiun 404
permit. (section 404)

18. Return Water From Upland
Cuntained Disposal Areas. Return water
from an upland, ¢ontained dredged
material disposal area. The dredging
itself requires a section 10 permit if
located in navigable waters of the
United States, The return water from a
centained disposal area is = .
udntinistratively defined as a discharge
of dredged material by 33 CFR 323.2(d)
even though the disposal itself occurs on
the upland and thus does not Fequire a
sectien 404 permit, This nationwide
permit satisfies the technical
requirement for a secticn 404 permit for
the return water where the quality of the
return water is controlled by the state
through the section 401 certification
procedures. (section 404)

17. Hydrapower Projects. Discharges
of dredged or fill materiul assocfated
with [a) small hydropower projects at
existing reservoirs where the project,

which includes the fll, is licensed by the
Federal Energy Regulatory Commission -
(FERC} under the Federal Power Act of
1920, ag amended; and has a total
generating capacity of not more than
5000 KW; and the permittee notifies the
district engineer In accordance with the

" “Notification” general condition; or b

hydropower projects for which the FERC
kas granted an exemption from licensing
purauant to section 408 of the Energy
Security Act of 1980 (16 U.S.C. 2705 and
2708) and section 30 of the Federal
Power Act, as amendad; provided the
permittee notifies the district engineer in
accordance with the "Notification”
general condition. [section 404)

18. Minor Discharges. Minor
discharges of dredged or fill material
into &ll waters of the United States
provided: .

a, The discharge does rot exceed 25
cubic yards;

b. The discharge will not cause the
loss of more than Yo acre of & special
aquatic sile, including wetlands. For the
purposes of this nationwide permit, the
acreage limitation includes the filled
area plus special aquatic sites that are
edversely affected by flooding and
special aquatic gitea that are drained sy
that they would no longer be a water of
the United States as a result of the
Drojecl;

c. if the discharge exceeds 10 cubic
yards or the discharge is in a special
agualic site, including wetlands, the
Permitiee notifies the district engineer in
accordance with the “Notification”
general condition, For discharges in
special aquatic sites, including
wetlands, the notification must also
include a delineation of affected special
aquatic sites, including wetlands. {Also
vee 33 CFR 330.1{e)); and

d. The discharge, including all
attendant features, both temporary and
permanent, is part of a single and

- complete project and is not placed for

the purpose of stream diversicn,
(sections 10 and 404)

19. Miaor Dredging. Dredging of no
mare than 25 cubie yards belyw the
plane of the ordinary kigh water merk or
the mean high water mark from.
navigabie waters of the United States ag
part of & single and complete project.
This nationwide permit does not
authorize the dredging or degradation
through siltation of coral reefs,
submerged aquatic vegetation,
anedramous fish spawning areas, or
wetlands or, the connection of canals or
other artificial waterways to navigable
waters of the United States [see 33 CFR
322.5{g]}. (section 10) ..

20. Oil Spii Cleanup. Activities
required for the containment and
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cleanup of oil and hazardous substances
which are subject to the National Oil
and Hazardous Substances Pollution
Contingency Plan, {40 CFR part 300},
provided that the work is done in
accordunce with the Spill Control and
Countermeasure Plap required by 40
CFR 112.3 and any exisling State
contingency plan and provided that the
Regional Response Team (if one exists
in the area} concurs wilh the proposed
containment and cleanup action.
{sections 10 and 404]

21. Surface Cool Mining Activities.
Activities associated with surface ceal
mining activities provided they are
Buthorized by the Department of the
Interiar, Office of Surluce Mining, or by
States with approved programs under
Titte V of the Surfuce Mining Contrel
and Reclamation Act of 1977 and
provided the permittee nutifies the
district engineer in accordance with the
“Notification” general condition, For
discharges in special aguatic sites,
including wetlands, the notification must
also include a delineation of affected
special aquatiy sites, including
wetlands, (Also see 33 CFR 330.1(¢]).
(sections 10 and 404]

22, Remaval of Vesgsels. Temporary
structures or minor discharges of
dredged or fill material required for the
removal of wrecked, abandoned, or
disabled vessels, or the removal of man-
" made obstructions to navigation. This
nationwide permit does not authurize
the removal of vessels listed or
determined eligible for listing un the
National Register of Histaric Places
unlees the district engineer is notified
and indicates that there is compliance
with the “Histgric Properties” general
condition. This ratjionwide permit dues
net authorize maintenance dredging,
shoal removal, or river bank snagging,
Vessel disposal in waters of the Uniled
Stales may need a permit from EPA (see
40 CFR 229.3), (sections 10 and 404)

23. Appraved Categorival Exelusions.
Activities undertaken, assisted,
authorized, regulated, funded, or
financed, in whole or in part, by another
Federal agency or department where
that agency or department has
determined, pursuant to the Council on
Environmenta) Quality Regulation for
Implementing the Procedural Provigions
of the National Environmenta) Policy
Act (20 CFR part 1500 et seq.), that the
activity, work, or discharge is
categorically excluded from
environmental documentation because it
is included within a category of actions
which neither individuelly nor
cumulatively have a significant effect on

- .ue human envirenment, and the Office

of the Chief of Engineers (ATTN:

CECW-OR} hus been furnished notice of
the agency's or depariment’s application
for the categorical exclurion ang
concurs with that determination, Prior to
approval for purposes of thig nationwide
permit of any agency’s categorical
exclusions, the Chief of Engineers will
solicit public comment. In addressing
these comments, the Chief of Engineers
may require certain conditions for
authorization of ag agency's categorical
exclusions under this nationwide permil.
[sections 10 and 404)

24. State Administered Section 04
Program. Any activity permitted by a
State administering its gwn section 404
permit program pursuant to 33 U.s.C.
1344(g)-{1} is permitted pursuant to
section 10 of the Rivers gnd Harbors Act
of 1809, Those activities which do not
involve a section 404 state permit are
not included in this nationwide permit,
but certain structures will be exempted
by section 154 of Public Law 94-587, g0
Stat. 2917 (33 U.S.C.. 591) (see 33 CFR
322.3(a){2)). (sectivn 10)

45. Structural Discharge. Discharges
of matertal such as concrete, sand, rock,
8lc. into tightly scaled farms or cells
where the material will be used as a
structural member for standard pile
supported structures, such ag piers and
docks; and for linear projects, such as
bridges, transmission Lne footings, and
walkways, The NWP does not authorize
filled structura! members that would
support buildings, homes, parking aress,
slorage areas and other such structures,
Housepads or other building pads are
also not included in this nationwide
permit. The structure itself muy require
a section 10 permit if located in
havigable waters of the United Sta les.
{section 404)

26. Headwaters and Isolated Waters
Dischurges. Discharges of dredged or filt
material into headwaters and isalated
walers provided:

A. The discharge does not cause the
loss of more than 10 acres of watars of
the United Staies; :

b. The permittee notifies the district
engineer if the discharge would cause
the loss of waters of the United States
greater than one acre in accordance
with the "Notification” general
condition. For discharges in special
aquatic sites, including wetlands, the
notification must alsa include a
delineation of affected specia) aguatic
gites. including watlands, {Also see 33
CFR 330.1(e}}); and

¢. The discharge, including all
attendant features, hoth temporary and
permanent, is part of a aingle and
complete project.

For the purposes of this nationwide
permit, the acreage of loas of waters of
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the United Stateg includes the filled area
Plus waters of the United Stales that arce
adversely affected by flouding,
excavation or drainage as a result of the
project. The ten-acre and one-acre limits
of NWP 26 are absolute, and cannot be
increased by any miligation plan offered
by the applicunt or required by the DE.
amienanlor any real estate

subdivision created-or subdivided after
October 5, 1984, 4 notificalion pursuant
1o subsection b. of this nationwide
permit is required for any discharge
which would cause the aggregate toly)
loss of waters of the United Slates for
the entire subdivision ty exceed one (1)
acre. Any discharge in any real estate
subdivision which would cause the
aggregate total loss of waters of the
United States in the subdivision to
exceed ten (10) acres is nnt authorized
by this nationwide permit; urless the DE
exempls a particular subdivision or
parcel by making a written
determination that: (1) The individual
and cumulative advarse environmeniul
effects would be minimai and the
property owner had, after October 5,
1984, but prior to Jenuary 21, 1992,
committed substantial resources in
reliance on NWP 26 with regard to g
subdivision, in circumstances where it
would be inequitable 1o frustrate his
investment-backed expectations, or (2
that the individual and cumulative
adverse environmental effects would be
minimal, high quality wetlands would
not be adversely affected, and there
would be an overall benefit to the
aqualic environment. Once the
exemption i established for a
subdivision, subsequent lot develupment
by individual property owners may
proceed using NWP 26, For purposes of
NWP 28, the term "“real estate
subdivision" shall he interpreted to
include circumstances where g
landowner or developer divides a tract
of land into smaller parcels for the
purpose of selling, conveyi ng,
transferring, leasing, or developing said
parcels. This would include the entire
area of a residential, commercisl or

ther real estate subdivision, including

Il parcels and parts thereof. {section
404) _

7. Wetlend and Riparian Restoration
and Creation Activities, Aclivities in
waters of the United States associated
with the restoration of altered and
degraded non-tidal wetlands and
creation of wetlands on private lands in
accordance with the terms and
conditions of & binding wetland
restoration or creation agreement
between the landowner and the U8,
Figh and Wildlife Servics {USFWS} or
the Seil Conservation Service {SCS); or
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% with the restoration
altered an yded non-tidal

wetlands, riparian areas and creation of
wetlands and riparian areas on U.S.
Forest Service and Bureau of Land
Management lands, Federal surplus
lands {e.g., military lands proposed for
disposal}, Farmers Home Administration
inventory properties, and Resolution
Trust Corpetation inventory properties
that are under Federal control prior to
heing transferred to the private gector.
Such activities include, but are not
limited to: Installation and maintenance
of small water control structures, dikes,
and berms: backfilling of existing
drainage ditches; removal of existing
drainage etructures; construction of
small nesting islands; and other related
activities. This nationwide permit
applies to restoration projects \hat serve
the purpose of restoring “natural”
wetland hydrology, vegetation, and
function to altered and degraded non-
tidal wetlands and "natural” functions
of riparian areas. For agreement

rest ration and creation projects only,
thie nationwide permil also authorizes
any future discharge of dredged or fill
material agsociated with the reversion
of the area to its prior condition and use
{i.e., prior {o restoration under the
agreement) within five years after
expiration of the limited term wetland
reatoration or creation agreement, even
if the discharge occurs after this
nationwide permit expires. The prior
condition will be documented in the
original agreement, and the
determination of return to prior
conditiona will be made by the Federal
agency executing the agreement. Omce
an area is reverted back to its prior
physical condition, it will be subject to
whatever the Corps regulatory
requirements will be at that [uture date.
This netignwide permit does not
authorize the conversion of natural
wetlands to another equatic use, such as
creation of waterfowl impoundments
where a forested wetland previously
existed. (sections 10 and 404]

28, Modifications of Existing Marinas.
Reconfigurations of existing daocking
facilities within an authorized marina
area. No dredging, additionsl slips or
dock spuces, or expansion of any kind
within waters of the United States are
authorized by this nationwide permit.
(section 10)

28. Reserved

30. Reserved

31. Reserved

32. Completed Enforcement Actions.
Any structure, work or discharge of
dredged or fill material undertaken in
accordance with, or remaining in place
in compliance with, the terms of a final
Fedaeral court decision, consent decree,

or setilement agreement in &n
enforcement action brought by the
United States under section 404 of the
Clean Water Act and/or section 10 of
the Rivers and Harbora Act of 1889.
(sections 10 and 404)

33, Temporary Construction, Access
and Dewatering. Temporary structures
and discharges, including cofferdams,
necessary for construction activities or
access fills or dewatering of
construction sites; provided the
assaciated permanent activity was
previously authorized by the Corps of
Engineers or the U.S. Coast Guard, or for
bridge construction activities not subject
to Federal regulation. Appropriate
measures must be taken to maintain
near normal downstream flows and to
minimize fiooding. Fill must be of
materials and placed in a manner that
will not be eroded by expected high
flows. Temporary fill must be entirely
removed to upland areas following
completion of the construction activity
and the affected areas restored to the
pre-project conditions. Cofferdams
cannat be used to dewater wetlands or
other aquatic areas so as to change their
use. Structures left in place after
cofferdams are removed require &
section 10 permit if located in navigable
waters of the United States. {See 33 CFR
part 322). The permittee must notify the
district engineer in accordance with'the
“Nottfication” genaral condition. The
natification must also inciude a
restoration plan of reasonable measures
to avoid and minimize impacts to
aquatic resources, The district engineer
will add special conditions, where
necessary, to ensure that adverse
environmental impacts are minimal.
Such conditions may include: limiting
the temporary work to the minimum
necessary; requiring seasanal
restrictions; modifying the restoration
plan; and requiring alternative
construction methods [e.g. construction
mats in wetlands where practicable).
This nationwide permit does not
authorize temporary structures or fill
sssaciated with mining activities or the
construction of marina basina which
have not been autharized by the Corps.
{sections 10 and 404)

34, Cranberry Production Activilies:
Discharges of dredged or fill material for
dikes, berms, pumnps, water control
structures or leveling of cranberry beds
associated with expansion,
enhancement, or modification activities
at existing cranberry production
operations provided:

a. The cumulative total acreage of
disturbance per cranberry production
operation, including but not limited to,
filling, flooding, ditching, or clearing,

does not exceed 10 acres of waters of
the United States, including wetlands;
b. The permittee notifies the District
Engineer in accordance with the
notification procedures; and
c. The activity does not result in a net
loss of wetland acreage.

This nationwide permit does not
authorize any discharge of dredged or
fill material related to other cranberry
production activities such as
warehouses, processing facilities, or
parking areas. For the purposes of this
pationwide permit, the cumulative total
of 10 acres will be measured over the
period that this nationwide permit is
valid. (section 404}

35, Maintenance Dredging of Existing
Basins. Excavation and removal of
accumulated sediment for maintenance
of existing marina basins, canals, and
boat slips to previously authorized
depths or controlling depths for ingress/
egress whichever is less provided the
dredged material {8 disposed of at an
upland site and proper siltation controla
are used. (section 10)

36. Boat Ramps. Activities required
for the construction of boat ramps
provided:

a. The discharge into waters of the
United States does not exceed 50 cubic
yards of concrete, rock, crushed stone or
gravel into forms, or placement of pre-
cast concrete planks or slabs.
(Unsuitable material that causes
unacceptable chemical pollution or is
structurally unstable is not authorized};

b. The boat ramp does not exceed 20
feet in width;

c. The base material is crushed stone,
gravel or other suitable material;

d. The excavation is limited to the
area necessary for site preparation and
all excavated material is removed lo the
upland; and

e. No material is placed in special
aquatic sites, including wetlands.

Dredging to provide access to the boat
ramp may be authorized by another
NWP, regional general permit, or
individual permit pursuant to section 10
if located in navigable waters of the
United States. (sections 10 and 404)

37. Emergency Watershed Protection
and Rehabilitation. Work done by or
funded by the Soil Conservation Service
qualifying as an “exigency" situation
(requiring immediate action] under its
Emergency Watershed Protection
Program (7 CFR part 624) and waork done
or funded by the Forest Service under its
Burned-Area Emergency Rehabilitation
Handbook (FSH 508.13) provided the
district engineer iz notified in
accordance with the notification general
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condition. (Also see 33 CFR 330.1(e)).
(sactions 10 and 404)

38. Cleanup of Hazardous and Toxic
Waste. Specific activities required to
effect the containment, stabilization or
removal of hazardous or loxic waste
materials that are performed, ordered, or
spongored by a government agency with
established legal or regulatory authority
provided the permittee notifies the
district engineer in accordance with the
"Notification” general cdndition, For
discharges in special aguatic sites,
including wetlands, the notification must
also include a delineation of affected
-pecial aquatic sites, including
wetlands. Court ordered remedia) uction
plans or related settlements are also
authorized by this nationwide permit.
This nationwide permit does not
authorize the establishment of new
disposal sites or the expansion of
existing gites used for the disposal of
hazardous or toxic waste, {sections 10
and 404}

39. Reserved

40. Farm Buildings, Discharges of
dredged or fill material into
furisdiclional wetlands (but not
including prairie potholes, playa lukes,
or vernal pools) that were in agricalturu}
crop production prior to December 23,
1985 (i.e., farmed wetlunds} for
foundations and building pads for
buildings ar agricultural related
structures necessary for farming
activities. The discharge will be limited
to the minimum necessary but will in no
case exceed 1 acre (sea the
"Minimization” section 404 only
" condition). (section 404)

C. Nationwide Permit Condiiions

General Conditions: The following
genersl conditions must be followed in
order for any authorization by a

wlionwide permit to he valid:

1. Navigation, No activity may cause

auore than a minima) adverse effect on
navigation,

2. Proper maintcnunce. Any structure
or fill authorized shall be properly
ngintained, including maintenance io
ensure public safety,

3. Erosion end siltation controly,
Appropriale erosion and siltation
controls must be used and maintained in
effective operating cundition during,
construetion, and all exposed soil and
other fills must be permanently
stabilized at the earliegt practicable
date.

4. Aguatic life movemenis. No activity
may substantially disrupt the movement
of those species of aguatic life
indigenous to the waterbody. including
—those species which normally migrate
through the area, unless the activity's
primary purpese is to impound water,

5. Equipment, Heavy equipment
working in wetlands must be placed on

mats or other measures must be taken to

minimize soil disturbance.

8. Regional and case-by-casa
conditions. The activity must comply
wilh any regional eonditions which may
have been added by the division
engineer (see 33 CFR 330.4(e]) and any
case specific conditions added by the
Corps. .

7. Wild and Scenic Rivers. No activity
may occur in a gomponent of the
National Wild and Scenic River System;
or in a river officially designated by
Congress as a "study river” for possible
inclusion in the system, while the river
ig in an official atudy status, Information
on Wild and Scenic Rivers may he
obtained from the National Park Service
and the U.8. Forest Scrvice.

8. Tribal rights. No activity or its
operalion may impair reserved tribal
rights, including, but not limited to,
reserved water rights and treaty fishing
and hunting rights,

9. Waler quality certification. In
certain slates, an individuel state water
quality certification must he obtained or
waived (see 33 CFR 330.4{c]).

10. Coastal zone management. In
certain stales, an individuul state
coastal zone management consistency
concurrence must be gbtained or
waived. [see 33 CFR 330.4(d}).

11. Endangered Species. No activity is
authorized under any NWP which is
likely to jeopardize the continued
existence of a threatened or endangered
species or a species proposed for such
designation, as {dentified under the
Federal Endangered Specics Act, or
which is likely to destroy or adversely
madify the critical habitat of such
species. Non-federal permittees shall
notify the district engincer if any listed
species or critical habitat might be
affected or is in the vicinily of the
project and shall not begin work gn the
activity unlil notified by the district
engineer that the requirements of the
Endangered Species Act huve been
satisfied and that the activity is
authorized. Information on the location
of threatened end endangered species
and their critical habitat can be
obtained from the U.S. Fisk and Wildlife
Servive and National Marine Fisheries
Service. {see 33 CFR 330.4{f)}

12. Historic properties. No activity
which may affect Histaric properties
listed, or eligible for listing, in the
National Register of Historic Places is
authorized, until the DE has complied
with the provisions of 33 CFR 225,
appendix C. The prospective permittes
musti notify the district engineer if the
authorized activity may affect any
historic propertics listed, determined io

be eligible, or which the prospective
permittee has reason to believe may be
eligible for listing on the National
Register of Historic Places, and shall not
begin the activity until notified by the
District Engineer that the requirements
of the National Historic Prescrvation
Act have been satisfied and that the
aclivity is authorized. Information on
the location and existence of historic
resources can be obtained from the
State Historic Preservation Office and
the National Register of Historic Places
{see 33 CFR 330.4{g)).

13. Netification. (a) Where required
by the terms of the NWP, the
prospective permnittee must noiily the
District Engineer as early as possible
and shall not begin the activity:

(1) Until notified by the District
Engineer that the activity may proceed
under the NWP with any special
conditions impesed by the district or
division engineer; or

(2) If notified by the District or
Division engineer that un individual
permit is required; or

(3) Unless 30 days have pussed from
the District Engineer's receipt of the
notification and the prospective
permittce has not received notice from
the District or Division Engineer.
Subsequently, the permittee's rignt to
proceed under the NWP may be
medified, suspended, or revoked only in
accordance with the procedure set forth
in 33 CFR 330.5{d)(2).

(b} The notification musl be in writing
and include the following information
and any required fees:

{1} Name, address and telephone
number of the prospective permittee;

{2} Locaticn of the proposed projeck;
() Brief description of the proposed
projact; the project's purpese; direct and

indirect adverse environmentat effects
the projeci would tanse; any other
NWxs), regional general permit(s) or
incividual permit{s] used or intended to
be usad to authorize any part of the
prepused project or any related activity;

[4] Where required by the terms of the
NW1", & delineation of allected special
aguatic sites, including wetlandy; snd

{5] A statement that the prospective
permitiee has contacted:

(i} The USFWS/NMFS regarding the
presence of any Federally listed (or
proposed for listing) endangered or
threatened species or criticul habitat in
the permit area that may he affected by
the proposed project; and any available
information provided by those agenuies.
{The prospective permiltee may cantact
Corps District Offices for USFWS/
NMFS ageney contacts and lists of
critical babitat.}
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(ii} The SHPO regarding the presence
of any historic properties in the permit
grea that may be affected by the:
proposed project; and the available
information, if any, provided by that
BZENCY.

(¢) The standard individual permit
application form (Form ENG 4345) may
be used as the notification but must
clearly indicate that it is a PDN and
must include all of the informatien
required in {b) (1)-{5) of General
Condition 13.

{d) In reviewing an activity under the
notification procedure, the District
Engineer wiil [irst determine whether
the activity will result in more than
minimal individual or cumulative
adverse environmental effects or will be
contrary to the public interest. The
prospective permiltee may, at his aption,
submit a pruposed mitigation plan with
the predischarge notification to expedite
the process and the District Engineer
witl consider any optional mitigation the
gpplicant has included in the proposal in
determining whether the net adverse
environmental effects of the proposed
work are minimal. The District Engineer
will consider any comments from
Federa!l and State agencies concerning
the proposed activity's compliance with
the terms and conditions of the
nationwide permits and the need for
mitigatlon to reduce the project’s
adverse environmental effects to a
minimal level. The district engineer will
upon receipt of a notification provide
immediately (e.g. facsimile transmission,
overnight mail or other expeditious
manner) a copy te the appropriate
offices of the Fish and Wildlife Service,
State natural resource or water quality
agency. EPA, and, if appropriate, the
Nautiona! Marine Fisheries Service. With
the exception of NWP 37, theae agencies
will then have 5 calendar days from the
date the material is transmitted to
telephone the District Engineer if they
inlend to provide substantive, site-
specific comments. If so contacted by an
agency, the District Engineer will wait
an additional 10 calendar days before
making a deciston on the notification.
‘The District Fagineer will fully consider
agency comments received within the
specilied time frame, but will provide no
respenise to the resource agency. The
Thstrict Engineer will indicate in the
administrative record associsted with
each notification that the resource
agencies’ concerns were considered.
Applicants are encouraged to provide
the Corpa multiple copies of
notifications to expedite agency
notification. If the District Engineer
determines that the activity complies
with the terms and conditions of the

NWP and that the adverse effects are
minimal, he will notify the permittee and
inclede any conditions he deems
necessary. If the District Engineer
determines that the adverse effects of
the proposed work are more than
minima), then he will notify the
applicant cither: {1] That the preject
does not qualify for authorization under
the NWP and instruct the applicant on
the procedures to seek authorization
under an individual permit; ar [2) that
the project is authorized under the
nationwide permit aubject to the
applicant's submitting a mitigation
proposal that would reduce the adverse
effects to the minimel level. This
mitigation proposal must be approved
by the District Engineer prior to
commencing work. If the prospective
permittee elects to submit a mitigation
plen, the DE will expeditiously review
the proposed mitigation plan, but will
not commence a second 30-day
nolification procedure. If the net adverse
effects of the project (with the mitigation
proposal) are determined by the District
Engineer to be minimal, the District
Engineer will provide a timely written
response to the applicant informing him
that the project can proceed tunder the
terms and conditions of the nationwide
permit.

(e) Wetlands Delineations: Wetland
delineations must be prepared in
accordance with the current method
required by the Corps. The permittee
may ask the Corps to delineate the
special aquatic site. There may be soma
delay if the Corps dues the delinsation.
Furthermore, the 30-day period will not
start until the wetland delineation has
been complated.

(f} Mitigation: Factors that the District
Enginecr will consider when
determining the acceptability of
appropriate and practicable mitigation
include, but are not limited to:

(1] To be practicable the mitigation
must be available and capable of being
done considering costs, existing
techniclogy, and logistics in light of
overall project purposes;

[2) To the extent appropriate,
permittees should consider mitigation
banking and other forms of mitigation
including centributions to welland trust
funds, which contribule to the
restaration. creation, replacement,
enhancement, or preservation of
wetlands.

Furthermore, examples of mitigation
that may be appropriate and practicable
include but are nol limited to: reducing
the size of the project; establishing
buffer zones to protect aguatic resource
values; end replacing the loas of aquatic
regource values by creating, restoring,

and enhancing similar functions and
values. In addition, mitigation must
address impacts and cannot be used to
offset the acreage of wetlend losses that
would oceur in order to meet the
acreage limits of some of the nationwide
permita (e.g. 5 acres of wetlands cannot
be created to change u 6 acre loss of
wetlands to a 1 acre loss; however, the &
created acres can be used to reduce the
impacts of the 6 acre loss).

Section 404 Only Conditions

In addilion to the General Conditions,
the following conditions apply only to
activities that invelve the discharge of
dredged or fill material and must be
fullowed in order for authorization by
the nationwide permits to be valid:

1. Water supply intakes. No discharge
of dredged or fill material may occur in
the proximity of a public water supply
intake except where the discharge is for
repair of the public water supply intaka
structures ar adiacent bank
stahilization,

2. Shellfish praduction. No discharge
of dredged or fill material may cecur in
areas of concentrated shellfish
production, unless the discharge is
directly related to a shellfish harvesting
activity authorized by nationwide
permit 4,

3. Suitable material, No discharge of
dredged or fill material may consist of
unsuitable material (e.g., trash, debris,
car bodies, ete.) and material discharged
-wust be free from toxic pollutanls in
toxic amounts (see section 307 of the
Clean Water Act).

4. Mitigation. Discharges of dredged
or fill material into waters of the United
States must be minimized or avoided to
the maximum extent practicable at the
project site (i.e. on-site), unless the DE
has approved a compensation mitigativn
plan for the specific regulated activity.

5. Spawning areas. Discharges in
spawning areas during spawning
gseasons must be avoided to the
maximum extent practiceble.

8. Qbstruction of high flows. To the
maximum extent practicable, discharges
must not permanently restrict or impade
the passage of normal or expected high
flaws or cause the relocation of the
water {unless the primary purpose of the
fill is to impound waters).

7. Adverse impacts from
fmpoundments. If the discharge creates
an impoundment of water, adverse
fmpacts on the aquatic system cauged
by the accelerated pussage of water
and/or the restriction of its flow ghall be
minimized to the maximum extent
practicable.

8. Waterfow! breeding areas.
Discharges into breeding areas for

"
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migratory waterfowl] must be avoided to
the maximum extent practicable,

9. Rewoval of temporory fills. Any
temporary fills must be removed in their
entirety and the affected areas returned
to their preexisling elevation.

IFR Doc. 91-27573 Filed 11-21-91; B:45 am]
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